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PREFACE

The 2nd International Conference on Business Law and Local Wisdom in Tourism (ICBLT) will be
an annual event hosted by Universitas Warmadewa, Denpasar, Bali. This event held on 15-16
November 2021 at zoom conference.

“Business Law and Local Wisdom in Tourism” has been chosen at the main theme for the
conference, with a focus on the latest research and trends, as well as future outlook of the field of
Call for paper fields to be included in ICBLT 2021 are Local Wisdom (Customary Law); Law on
Business, Business Competition, and Prohibition of Monopoly; Law on Land and Environment;
Law on Investment; Law on Criminal Act of Corruption and Asset Recovery Law on Licenses and
Labor; Law on Tourism; Law on Transportation; Law on Immigration Intellectual Property Rights;
and Law on Resolution of Tourism Investment and Business Disputes.

This international seminar aims to facilitate scholars, researchers, practitioners, and students to share
their thoughts on the latest trends on Business Law and Local Wisdom in Tourism whilst building
network in an engaging environment. The participants of this conference will have a chance to
enrich knowledge and discuss common challenges and offer creative solutions. By this, we hope to
enhance and contribute knowledge for a better civilized community.

Committee
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ABSTRACT

Tourism today has become a necessity for all levels of society. Therefore, tourism management must be carried out
seriously by involving related parties. The Central Government also has exceptional attention to Bali as an area with
enormous tourism potential and much foreign exchange. The central government and local governments issued several
policies to support tourism development in Bali and make Bali an international tourism area. The Bali Provincial
Government, through the direction of policies and programs implemented, is the Vision of “Nangun Sat Kerthi Loka
Bali.” Which contains meaning of maintaining the holiness and conformity of Bali’s nature and the contents to embody
prosperous and happy life of Balinese attitude, from time to time towards the life of Balinese manners. One of the
villages in Tabanan Regency, Batannyuh Belayu Village, has an innovative breakthrough, namely the “Sunflower
Garden" Ecotourism Area with the main focus on sunflower gardens and equipped with several Balinese ornaments.
This time, the formulation of the research problem is how is the Strategy for developing the “Sunflower Garden”
ecotourism area in Batannyuh Belayu village, Marga District, Tabanan Regency. The method used in this research is
qualitative method through literature study by adding the results of interviews. Moreover, this research brief concludes
that the Sunflower garden ecotourism area is still promoting the cultivation of ecotourism areas according to the
community itself also the absence of cooperation with various parties to advance the area, suggestions from researchers
so that in the future this ecotourism area will be intensified in terms of promotion. so that this eco-tourism area continues
to attract tourists.

Keywords: Ecotourism, Sunflower Garden, Tourism.

1. INTRODUCTION

Nowadays, tourism has become a necessity for all
levels of society. Therefore, the management of tourism
must be carried out seriously by involving related parties.
In recent years, Ecotourism has proliferated. So those
promotions are carried out on a large scale to gain profits
and opportunities in the ecotourism market by Realizing
the massive potential of the tourism sector for the
economy of a country, especially Indonesia, which has
extraordinary natural and cultural potential. The Central
Government also has exceptional attention to Bali as an
area that has enormous tourism potential. The Central
Government and Regional Governments issued several
policies to support tourism development in Bali and make
Bali a tourism area on an international scale.

The tourism sector is the sector that has an essential
role in supporting the economic development. The
tourism sector is in direct contact with the peripheral
community. With tourism, it will have positive
implications in increasing income and welfare for the
surrounding community. In addition, the tourism sector
also contributes significantly to the country's foreign
exchange. This can be seen from the number of foreign
tourists to Bali from 2015 to 2019; namely, in 2015, the
number of foreign tourists to Bali was 4,001,835 people.
In 2016 there were 4,927,937 people, the number of
foreign tourists to Bali, in 2017, number of foreign
tourists. 5,697,739 people to Bali, 6,070,473 people in
2018, number of foreign tourists to Bali, and in 2019,
number of foreign tourists to Bali was 6,275,210 people
(https://bali.bps.go.id/, accessed 13 November 2020).
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The data above shows that every year the number of
tourists visiting Bali has increased so that it directly adds
a significant contribution to the country's foreign
exchange.

The above proves that travel development has led to
the development of a Tourist Destination Area (DTW).
The tour that is carried out is inseparable from the
movement of tourists. In line with the population
dynamics, the movement of tourism development
penetrates various fields of terminology. The potential
development of the tourism sector is often associated
with its role as one of the strengths of the source of
contribution to regional income, especially with the
existence of regional autonomy at this time, where the
existence of regional autonomy makes each region
compete to explore its potential and develop potentials
that are expected to provide added value for regional
revenues or usually the tourism sector is more developed
to increase its contribution to Regional Original Income
(PAD). Regional Original Revenue (PAD) is a significant
source of revenue for routine and development financing
in an autonomous region. Tourism destinations in
Indonesia is mostly located in some islands, one of which
is in Bali island.

Bali offers many tourism destinations, such as marine
tourism, traditional and cultural tourism, nature reserve
tourism, and agricultural tourism. Agricultural tourism
which currently become the focus of Bali Provincial
Government is subak. It can be seen from the issuance of
Bali Provincial Regulation Number 9 in 2012 with regard
to Subak. The Central Statistics Agency in Bali recorded
77,986 subak, spread over eight regencies and one city
(https://bali.bps.go.id/, accessed 13 November 2020).

Ecotourism refers to the tourism activity which
concerns on preserving tourism resources (Giri and
Adikampana, 2018). The development of subak as
Ecotourism can create the welfare and economy of the
community. It can also function to build the awareness of
environment and culture in the local communities and
tourists. According to the Bali Provincial Regulation
Number 9 in 2012, subak is as traditional organization in
water use and or plant management at the farming level
in Balinese indigenous peoples that is socio-agrarian,
religious, and economical, which historically continues
to grow and develop.

Bali Provincial Government, through the direction of
policies and programs implemented, is the Vision
of Nangun Sat Kerthi Loka Bali, contains meaning of
maintaining the holiness and harmony of Bali’s nature
and contents to create prosperous and happy life of
Balinese attitude, time to time towards the life of
Balinese manners. Tabanan is located about 35 km west
of Denpasar City. In addition, Tabanan is one of the areas
that received the idea for some of its villages to be used
as Tourism Villages, where Tabanan itself gets a share of
dozens of villages that must be developed into Tourism
Villages. One of them is Batannyuh Belayu Village,
Marga District. Batannyuh Belayu Village has various
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potentials that can be developed into an ecotourism area.
To better understand these progressive efforts, an
ecotourism program was launched in Batannyuh Village,
an innovative breakthrough, namely "Sunflower
Garden,” which is a beautiful sunflower and Celosia
flower plantation by utilizing rice fields that have been
transformed into beautiful flower gardens. In the
Ecotourism area, Sunflower Garden is also equipped with
selfie spots, with several architectures such as a miniature
Eiffel tower and some traditional Balinese ornaments. In
the management of this ecotourism area, problems were
found related to the lack of awareness of the peripheral
community in terms of promotion for Sunflower Garden
ecotourism area.

2. METHOD

The method used is qualitative research method
emphasizing literature study through adding interview
data. Main types of the references used in the study of
literature are journals and scientific articles. The data
obtained from the literature and the results of these
interviews will be used to analyze and explain the
problems in a discussion. The number of informants
interviewed amounted to 7 people, namely from the
Tabanan Regency Tourism Office, Batannyuh Belayu
Village Perbekel, Batannyuh Blayu Village Customs
Village Head, Sunflower Garden Ecotourism Manager,
and the Batannyuh Belayu Village community.

3. RESULT AND DISCUSSION

The state-of-the-art research is taken from several
examples of previous research as a guide or example for
current research. Examples are taken in the form of
journals about the Strategy of developing ecotourism
areas. This is based on problems that occur because there
is no maximum support from the government in
providing supporting facilities and the low quality of
human resources related to knowledge about cultural
packaging techniques into creative products; besides that,
the problem in tourism management in ecotourism areas
is the absence of creative SMEs, which can package the
existing tourism potential as well as market and promote
tourism using information technology while maintaining
the sustainability of natural resources (Ecotourism).
Based on this analysis, the researchers used several
theoretical reviews from related research, namely:

a. Strategy

In the book Strategic-Knowledge Management
quoted by Kusumadmo (2013), the word strategy
etymologically comes from the Greek word Strategos
which is formed from the word stratos or soldiers, and the
word ego or leader. In Oxford Learner's Pocket
Dictionaries (2010), Strategy (noun): scheme of action
designed to reach overall aims. According to the book
Big Indonesian Language Dictionary (KBBI) in 2007,
Strategies: (1) the knowledge and art of utilizing all the
resources of nations to carry out specific policies in war
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and peace; (2) the knowledge and art of leading armies to
pass the enemy in war, to obtain favorable conditions; (3)
careful planning of activities to achieve specific goals;
(4) a good place based on war tactics.

Jauch and Glueck (2000) state that strategy as a
cohesive, comprehensive, and integrated plan that match
the company’s advantages with the environmental
challenges and designed to assure that the company’s
main goals can be reached through the proper
implementation. According to Hamel and Prahalad
quoted by Rangkuti (2002), “strategy means a tool to
achieve company goals regarding long-term goals,
follow-up programs, also the resource allocation
priorities.”

Strategy is the fundamental design of present and
planned goals, source mobilization, interactions with
markets, competitors, and other environmental factors.
According to Marrus (2002:31), strategy is as a process
of establishing the plan of top leaders that focuses on the
organization’s long-term goals, accompanied by the
preparation of method or effort on how to reach these
goals. Quinn (1999:10) defines strategy as the form or
plan that integrates the main goals, policies, and series of
actions within organization into unified whole.
According to Umar (2011: 31), strategy refers to an
incremental  action  (constantly increasing) and
continuous and carried out based on what customers
expect in the future.

Thus, it can be concluded that strategy is the way to
reach the goals that have been planned by explaining
what must be achieved, where to focus, and how which
sources and activities will be allocated to each product
market in meeting environmental opportunities and
challenges and to achieve competitive advantage.

b. Development Strategy

According to Iskandar Wiryokusumo, development is
an educational effort, both formal and non-formal, that is
carried out, planned, directed, regularly, and responsibly
to identify, grow, guide, and evolve personality basis that
is balanced, intact, and harmony, knowledge, and skills
by his talents, desires, and skills, as the provision for
further on his initiative to add, improve, and develop
himself, as well as his environment towards the
accomplishment of optimal human dignity, quality and
ability, and independent  personality. Strategy
development refers to comprehensive effort, which needs
support from the top management designed to improve
the effectiveness and health of the organization through
the use of some intervention techniques by applying
knowledge derived from behavioral sciences. Strategy
developmentis also as process that intensify
organizational effectiveness by integrating individual
desires for the growth and development of organizational
goals. Strategy formulation is essential after knowing the
threats facing the company, the opportunities or
opportunities it has, and the strengths and weaknesses
that exist in the company. Strategy formulation includes
determining the company’s mission, achieving the
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objectives, developing strategies, and also establishing
policy guidelines.

c. Ecotourism Concept

Area is based on a functional grouping of certain
activities, like industrial areas, trade areas, and recreation
areas. Ecotourism refers to the tourism concept that
reflects environmental perception and follows the
guidelines  between balance and environmental
sustainability (lhsan et al., 2015). It is an alternative
concept of tourism that prioritizes natural, community,
and social values that allow for positive relationship
between the actors (Lappo et al., 2010). It is a tourism
activity directed to integrate economic development
while generating funding for efforts to conserve natural
resources as an attraction (Nadiasa et al., 2010).
Ecotourism is a journey of a person or group to nature-
based places and aims to conserve the environment and
provide a livelihood for the surrounding community
(Hayat, 2018).

The impact of Ecotourism can impact the
environment, social economy, and impact on the
economy. According to Ayuningtyas and Dharmawan
(2011), Ecotourism has both positive and negative
impacts on the environment, social, economic, and
economic impacts, namely:

a. Positive Impact of Ecotourism
The positive impact that occurs is the addition
of income obtained from work in the ecotourism
sector. Another positive impact is that residents
are aware of protecting the surrounding
environment by throwing garbage in its place,
not doodling on trees, and not cutting down trees
carelessly. Locals are more open to tourists or
outsiders
b. Negative Impact of Ecotourism

The existence of Ecotourism causes conflicts
due to the non-participation of the population in
cooperation activities. Another negative impact
is on the status of the settlement. There is noise
due to tourists coming. Increased waste due to
food and beverage waste brought by tourists.
The level of communication between residents
and their families, neighbors, and village
officials has decreased relatively in intensity
due to the busyness of each resident.

According to The International Ecotourism Society
(2015), ecotourism is responsible for travel to natural
areas that conserve the environment, support the
prosperity of local communities, involves interpretation
and environmental education. The concept of ecotourism
tries to merge three essential components, namely nature
conservation, empowering local communities, and
intensifying  environmental ~ consciousness.  The
principles of ecotourism include: minimizing physical,
social, behavioral, psychological impacts, building
environmental consciousness, culture and respect.
Provide positive experience for the visitors and hosts.
Give direct financial benefits for the environmental
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conservation and generate financial benefits for local
communities and private industry. Give memorable
interpretive experiences for the visitors to intensify
sensitivity to the political, environmental, and social
climate of tourist destinations, build, operate facilities or
infrastructure by minimizing environmental impacts, and
recognize indigenous communities’ rights and spiritual
beliefs and empower them.

According to Gumelar S. Sastrayudha (2010), in the
process of developing and fostering integrative
ecotourism, the implementation indicators used include:

a. Environmental approach.

The definition and principles of Ecotourism have
direct implications for tourists and travel service
providers. Tourists are required to have environmental
awareness and high socio-cultural sensitivity. However,
they must be able to do so in tourism activities through
the empathetic characteristics of tourists, being
encouraged to spend extra for nature conservation. An in-
depth analysis of the parties interested in environmental
conservation and conservation needs to be carried out to
identify those interested and take advantage of the
environment as part of their lives.

b. Participation and empowerment approach.

The approach to participation and empowerment of
local communities in the development of ecotourism
must result a model of community participation. The
participation of the local community is involved in the
preparation of planning from the beginning, where the
community can express ideas that can provide the feel of
participatory planning and encourage them to evolve pure
ideas without control from interested parties. Some
elements that can increase ideas are economic,
conservation, social, political, environmental regulation,
empowerment and reclamation of damaged environment,
empowerment of local arts and culture, and many more.

c. Infrastructure approach.

Provision of basic infrastructure is important activity
to strengthen the ecotourism development. Roads,
bridges, clean water, telecommunications networks,
electricity, and environmental control and maintenance
systems, are physical elements built by avoiding
environmental destruction or eliminating the realm of
beauty in the ecotourism locations. High technology must
avoid environmental damage and damage to the
landscape that is inverse to the configuration of the
natural surroundings.

d. Ecotourism area zoning approach.

The placement of facilities are divided into three
zones: the core zone, buffer zone, service zone, and also
development zone.

3.1 Sunflower Garden Ecotourism Area Concept

Belayu Village, Marga District, Tabanan Regency,
has inaugurated an Ecotourism Area called Sunflower
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Garden in December 2018. The Sunflower Garden
Ecotourism Area is the flagship destination of Belayu
Village. Sunflower Garden presents the charm of a
beautiful view with an expansive flower garden plus a
unique selfie spot, making this place one of the must-visit
places. This place is very suitable as the leading
destination for sightseeing on the weekends. Sunflowers
garden at Marga Tabanan has only been open since the
beginning of January 2019.

Hence, it is still relatively new, so not many people
know about the existence of this tourist attraction.
However, those who use social media such as Instagram
and Facebook can find information more quickly and
easily. This place is specially designed for those who like
to take selfies, because indeed several rides for selfie
photo spots are provided here with a background of
beautiful flower gardens, especially sunflower gardens
which can rarely find, unlike the gemitir flower garden
(marigold), which has long been popular and exists in
several places in Bali.

The sunflower garden or garden at the Sunflowers
garden in Marga Tabanan provides an alternative to a
unique vacation destination. The sunflower garden looks
beautiful, especially when the flowers bloom yellow
amid green nature, making the scenery excellent. Not
only sunflowers but there are also marigold flowers
(gemitir) that are beautifully arranged and shaped.
Besides that, several spots and platforms are provided for
those who like selfie photos; what is found here will
present a new pleasant natural atmosphere, which must
be enjoyed and can make happiness. Fresh mind again.
This sunflower garden in Tabanan Marga is relatively
easy to reach; according to the marker on google maps
above, the distance from Denpasar city is about 24 km,
while from Tabanan city it is about 32 km. The
Sunflowers garden attraction is in the same direction and
adjacent to several other attractions, such as the Taman
Ayun attraction, only a 15-minute drive or about 6 km.
From the monkey forest, Alas Kedaton is 5 km away.
Besides being easily accessible, its existence can
complete the list of the latest tourist attractions in Bali.

Visitors from Sunflowers garden are still dominated
by residents, especially young people, flowers that are
synonymous with the beauty of a woman, will blend
harmoniously with your young women, including lovers,
can capture the memories of their trip to this place,
Moreover, being one of the new tourist destinations in
Bali, will provide valuable memories for you, especially
when you can be here when the flowers begin to bloom,
will display a romantic and dramatic natural feel. This or
sunflower garden, known as the Sunflowers garden,
utilizes rice fields that have begun to become
unproductive by skilled hands, creating a potential new
natural beauty, and is now a recreational or tourist
destination. In this place, there are not only selfie spots
or flower gardens, among the flower gardens, there are
several gazebos that can be used as a place to rest while
enjoying the beauty of the garden, the breeze touching the
body feels so fresh, the natural atmosphere here is
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peaceful and calm in its beauty, so it is also ideal as a
place to relax, with family.

To find out and get to know more about the existence
of these sunflowers, please note, these flowers also do not
live long because there are times when the flowers are old
and no longer blooming; however, in this garden, the
planting of flowers with certain ages has been arranged,
so that visitors who come here can find flowers in bloom.
The contours of the soil here are flat, but when the paddy
fields are wet, when it rains, the soil will be a little sticky
on the footwear, so use appropriate footwear. The
Sunflowers garden at Marga Tabanan, as a new tourist
spot, continues to receive arrangements from the
manager so that it will continue to be better, including
perhaps other more complete facilities and rides in the
future.

Currently, this place is also equipped with food and
drink stalls, many places to relax, and a playground for
children. However, at this time, the vehicle parking for
cars is still on the side of the road. Currently, Sunflowers
garden can be used as a new tourist destination in
Tabanan Bali. Visits will be more crowded on weekends
or holidays. The price of admission is Rp. 10,000 per
adult and Rp. 5,000 per child. However, it is essential to
note that this Sunflower garden does not always present
sunflower plants because, at certain times, the sunflowers
die, so visitors cannot find sunflowers at all, and visitors
can see other planets flowers that are also growing. Well,
in this area. Instead, visitors can enjoy the beauty of
Celosia flowers suitable in the lowlands and imported
from Gunung Kidul, and the flowers are colored yellow,
blue, green, and red.

3.2 Batannyuh Belayu Village Overview

Batannyuh Village is a village located in Marga
District, Tabanan Regency, Bali Province. Based on its
geographical condition, Batannyuh Village has an area of
approximately 200 hectares/m2. Of the area, most of
which are rice fields and residential areas. The village,
located offline more than 7 km from Tabanan City, is the
center of the timber industry, and 75% of the population
is involved in this field. The population of Batannyuh
Village is predominantly Hindu, with a population of
2,593 people. In Batannyuh Village, many of the
residents have residences with traditional Balinese
designs, especially many use carvings, primarily because
most of the residents work as carvers.

3.3 Approach to the Environment

The people of Batannyuh Belayu Village have
implemented a picket system in this ecotourism area.
This is done in order to increase awareness of the
environment addressed to the community. This picket
system is carried out in rotation every day by residents.

3.4  Participation
Empowerment

Approach  in  Community

A participatory approach has been taken by the
village government of Batannyuh, Belayu, towards
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community participation in the management and
development of the “Sunflower Garden” ecotourism area.
The following approaches are taken, including: (1) Public
Education on Ecotourism Areas, (2) Development of
Ecotourism Areas, (3) Management of Ecotourism
Areas. This has been done to attract the people's interest
of Batannyuh Belayu Village towards Ecotourism Areas
and the critical role of ecotourism areas at this time.

3.5 Sunflower Garden Ecotourism Area Development
Strategy

The development strategy that can be carried out is
the Ecotourism-based Creative House Concept. This
concept offers education to the public in terms of
knowledge, interest, and concern for the natural
environment. The Creative House concept is
implemented with a scheduled system by the village
government towards the surrounding community. The
development strategy with this concept will maximize the
management of this ecotourism area.

4. CONCLUSION

Ecotourism area is tourism by utilizing the
surrounding nature to introduce the natural potential in
the local village. This is intended to develop the natural
potential of the village, and the community is sensitive to
the potential of their respective regions. Therefore, a
development strategy was implemented to become the
principle of ongoing ecotourism development, one of
which is the “Sunflower Garden” ecotourism area in
Batannyuh Belayu Village. This ecotourism area raises
the attraction of sunflowers as a focus to attract tourists.
Meanwhile, the land used is community rice fields which
have been transformed into flower gardens. This is done
to support the village economy, which is in a slump due
to the COVID-19 pandemic.

It is hoped that this development will also occur
throughout the island of Bali in order to develop the
potential of each village. In order for the continuity of the
relationship  between humans and the natural
environment. The government is expected to support the
community in developing Ecotourism in terms of
policies, material assistance, and others and assist the
private sector in conducting promotions related to
ecotourism areas to create good stakeholders between the
government, the private sector, and the community.
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ABSTRACT

Establishment of Ministry of Tourism and Creative Economy at national level and the Department of Tourism in each
region, the Indonesian government has focused on tourism. Through Government Regulation on Spatial Planning of the
National Park, the Indonesian government announced ten tourism sites in Indonesia at Lake Toba (Rencana Tata Ruang
Wilayah Nasional). It follows the outcomes of the United Nations Educational, Scientific, and Cultural Organization's
(UNESCO) International Conference Global Geopark, held in Lombok from August 31 to September 2, 2019, which
designated the Toba Caldera as a UNESCO Global Geopark. Under the objectives identified, the Government of
Indonesia may easily promote Lake Toba as an international tourism market, attracting tourism businesses interested in
diving, snorkeling, hotels, cafes, golf courses, and tourist schools. The government of Indonesia has some rules of
tourism, particularly in Lake Toba, in the form of a Tourism Law, a Regulation of the President of the governing body,
the manager of tourism in Lake Toba, local Regulations about the Arrangement of the Area of Lake Toba, and local
Regulations about the Team Coordination of integrated tourism evolvement program. As stated in Regulation of
Fundamental Agrarian Law, the entire earth, water, and air space, as a gift from God Almighty, plays a crucial role in
constructing a fair and prosperous society in Indonesia. Then there is the Law on Environmental Protection and
Management states that proper and healthy environment as one of every Indonesian citizen’s rights, as specified by
Avrticle 28H of Indonesian Constitution in 1945. As a result, the fair and equal application of several laws revealed itself
in the shape of tourism business licensing.

Keywords: Licensing, Tourism.

1. INTRODUCTION regulations are required so that coordination of
_ ) _ implementation and division of licensing authority
Toba lake is the largest volcanic lake in the world,  between the center, province, and district/city does not

located in North Sumatra. The depth of Lake Toba is  overlap. Tourist Attraction is everything that can be seen
about 450 meters, with a Iength of 87 kilometers and a or felt (tangib|e) or that cannot be seen (i|"|'[ar|gib|e)l
width of 27 kilometers. Toba lake is located in 7 districts which is a driving factor for tourists to visit. In the past,

within the _Government Area of North Sumatra Province, cultural tourism tended to concentrate only on something
namely: Simalungun Regency, Toba Samosir Regency, static such as museums and monuments. Both are the
North Tapanuli Regency, Humbang Hasundutan most visible cultural expressions and are easily accessible

Regency, Dairi Regency, Karo Regency, and Samosir to tourists.
Regency. Toba lake is one of the tourism places that are
in great demand by local and foreign tourists. It is
necessary to do maximum development and preservation
by the central government, provinces, and district/city
governments. In carrying out Lake Toba's development,
development, and preservation, a well-coordinated
strategy, measures are needed between the central
government, provinces, and districts/cities. In supporting
the development and preservation of Lake Toba as an
international tourism site, comprehensive special

Article 1 number (3) Law Number 10 in 2009 on
Tourism provides an understanding of the tourism,
namely: "Tourism is a variety of tourist activities and
supported by various facilities and services provided by
the community, businessmen, government, and local
government.” Tourism in Indonesia received special
attention from the government to establish the Ministry
of Tourism and Creative Economy at the Central level
and the Tourism Office in each region. The term tourism
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was introduced to replace the foreign term tourism or
local tourism. In government regulation Number 26 in
2008 regarding The National Spatial Plan, the
government has declared ten tourist destinations in
Indonesia, Tourism in Lake Toba through the
Government Regulation on National Spatial Plan
(RTRWN). This is in line with the International
Conference on Global Geoparks by the United Nations of
Educational, Scientific, and Cultural Organization
(UNESCO) in Lombok from August 31, 2019, to
September 2, 2019. Toba caldera as a UNESCO Global
Geopark. For these conditions, the Government of
Indonesia can easily promote Lake Toba in the middle of
the International tourism market. Tourism entrepreneurs
want to invest in tourism such as diving, snorkeling,
hotels, cafes, golf zones, tourism schools, etcetera.

The Government of Indonesia has several rules
governing tourism. Especially in Lake Toba in the form
of Law such as Law Number 10 in 2009 on Tourism, and
Presidential Regulation Number 49 in 2016 with regard
to the governing body of Lake Toba tourism area, and
Regional Regulations such as Regional Regulation of
North Sumatra Province number 1 of 1990 concerning
The Arrangement of Toba lake area, and the Regional
Regulation of Toba Samosir Regency number 671 of
2019 concerning the Coordination Team of integrated
and integrated tourism development programs of Toba
Samosir Regency, which contains rules governing
tourism business activities to run well and harmoniously
with the surrounding community. As in Law Number 5
in 1960 on basic rules of agrarian staples, in part
weighing the letter, a is stipulated that in Indonesia all the
earth, water, and space as a gift of God Almighty has a
significant role to build a just and prosperous society.
Then in Law Number 32 in 2009 on environmental
protection and management, in the section weighing
letter A, it is stipulated that a good and healthy living
environment is the human right of every Indonesian
citizen as mandated in Article 28H of the Constitution of
the Republic of Indonesia year 1945.

The state of the Republic of Indonesia divides the
authority of the government into several parts consisting
of central and regional powers or called the system of
centralization and decentralization. In conducting
tourism business for private parties, one must first obtain
a permit before operating the tourist area. The private
sector must obtain a government or local government
permit in tourism licensing to legalize its tourism
business premises. Modern tourism today is also
accelerated by the globalization process of the world,
causing interconnections between fields, nations, and
individuals living in this world. This is intended so that
private parties get legal protection for the ownership or
implementation of tourism business activities. In addition
to these special rules, special agencies/institutions carry
out Lake Toba's development, development, and
preservation at the central, provincial, and district/city
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levels. The Central Government, through the President,
has established a particular institution that handles the
development, development, and preservation of Lake
Toba, namely the Lake Toba Tourism Area Management
Authority. The establishment of this body/institution was
formed based on Presidential Regulation No. 49 of 2016
concerning the Lake Toba Tourism Area Management
Authority (hereinafter referred to as PP BOPKPDT).

Based on Article 21, PP BOPKPDT explained that in
the preparation of the plan of development, development,
and maintenance of Lake Toba, the implementer must
involve the relevant ministries, the Provincial
Government of North Sumatra, and the Regency/City
Government whose territory is related to Lake Toba by
referring to the provisions of the Master Plan as stipulated
in this BOPKPDT PP. In general, licensing has a
coaching function in the sense that with the granting of a
business license by the government, businesses can
practice or operate doing business. It hints that a business
license is an instrument of government policy or local
government given to businesses to control economic
activities carried out by businesses. The domain of
tourism  development  between the  Provincial
Government and the Regency Government creates
contradiction of authority, namely the occurrence of
overlapping authorities.

From the description above, then the formulations of
the problem that become the subject of the
study/discussion in this research are 1) What is the
licensing authority of Provincial Government and
Regency Government in North Sumatra in the
development of Lake Toba tourism? 2) How Legal
Arrangements and Requirements to Obtain a Business
License Tourism in Lake Toba Area?

2. METHOD

Normative law research uses normative case studies
in legal, behavioral products, like reviewing the Law. The
point of the study is Law’s conceptual as a norm that acts
in society and becomes reference to everyone’s action.
Thus, normative legal research focuses on the inventory
of positive laws, legal principles, and doctrines, the
discovery of Law in cases in concreto, systematic Law,
synchronization standards, comparative laws, and legal
history.

Method used in this research is the approach of the
invitation regulation (statue approach). Normative
research must undoubtedly use the invitation-invite
approach because what will be researched is the various
rule of Law that becomes the focus and the central theme
of a study.

The data source used to be processed in normative
legal research is secondary data, i.e., the study of
documents or literature by collecting and examining that
can give information needed by the researchers.
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3. RESULT AND DISCUSSION

Government organs refer to organs that carry out
government affairs both of central and regional levels.
From the search for various government provisions,
administration can be known, ranging from the highest
state administration (President) to the lowest state
administration (lurah) authorized to provide permission.
This means that various state administrations (including
its agencies) grant permits based on their positions at both
the central and regional levels. Permits are juridical
instruments in the form of judgment, which the
government uses in the face of concrete and individual
events. Concrete events refer to events that occur at
particular time, specific person, certain place, and certain
legal facts. Concrete events requested permits and may
be issued or required several permits, based on the
process and procedure depending on the authorization of
the permit, the type of permit, and the organizational
structure, the organ of the government authorized to issue
the permit.

Authority means the right to use the authority owned
by official following the provisions of regulations and
usable law. The provision is as barrier to the scope that
can or should not be done by government officials or
institutions. In the article 18 of Indonesian Constitution
in 1945, it is stated that “the Unitary State of Indonesia is
divided into provinces and provinces divided into
districts and cities, each of which has local government,
which is governed by law.” The legal structure here is in
state institutions, both in legislative, executive, and
judiciary. In the institution worked the state apparatus
and government that became the backbone of the work of
the legal system in Indonesia. While in the provisions of
Avrticle 2 of Law No. 23 of 2014 on Local government, it
is explained that “The Unitary State of the Republic of
Indonesia is classified into provincial and provincial
regions divided into districts and cities.” Three
government structures above synergize with each other to
carry out the functions of government well. Law No. 23
of 2014 on Local Government divides the authority into
three types as stipulated in Article 9: (1) Government
affairs consist of whole government affairs, concurrent
government affairs, and general government affairs. (2)
The absolute governmental affairs as referred to in
paragraph (1) 33 shall be governmental affairs fully
authorized by the Central Government. (3) Concurrent
government affairs as referred to in paragraph (1) shall be
government affairs divided between the Central and
Regional Governments of the Province and Regency/City
Region and handed over to the regions as the basis to
conduct regional autonomy. (4) The general government
affairs shall be government affairs that become authority
of the President as the head of government.

Reviewing the territorial boundaries of the authority
of the Provincial Government with the District/City can
be known from the provisions of Article 13 paragraph (3)
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and (4) Law Number 23 in 2014 on Local Government.
The authority of the Provincial Government consists of
government affairs located across districts/cities, the
users cross the district/city, the benefit or negatively
impact across districts/cities, and the use of resources
more efficiently if done by the province. The authority of
the district/city consists of government affairs located in
the district/city, government affairs whose users are in the
district/city, government affairs whose benefits or
negative impacts are only in the district/city, and
government affairs that use resources more efficiently
when done by the district/city. Through the Department
of Culture and Tourism of North Sumatra, the
government of North Sumatra plays a important role in
Toba lake Tourism’s development. This can be seen from
the 12 development authorities listed in the North
Sumatra Regulation Number 5 in 2018 regarding the
Master Plan of Tourism Development of North Sumatra
Province in 2017-2025. Carrying out significant role as
above, indeed not separated from the constraints in
carrying out the authority of lake Toba tourism
development. These constraints can occur in the internal
factors of the Department of Culture and Tourism of
North Sumatra Province and constraints from externals
stemming from the role of the Regency or City
Government in the development of Toba lake.

Utrecht provides the understanding of permission as
follows: Where the rule maker does not forbid an act, but
still allows it as long as it is held in prescribed manner for
each factual matter, then act of the state administration
that allows the act is a permit. In the modern state of Law,
the task of government authority is not only to defend
order and security, but also to seek the general welfare.
To carry out this task to the government, it is given
authority in the field of regulation, which from the
function of this arrangement appears several juridical
instruments to pass individual and concrete events in the
form of decisions. One state of law principles is
wetmatigheid van bestur or based on the laws and
regulations. In other words, any government legal action,
whether in carrying out the regulatory functions service
functions, must be based on the authority given by the
applicable laws and regulations. Performing and
enforcing the Law’s approving authority need authority
because authority can give birth to juridical instruments.
Nevertheless, the government needs to pay attention to
the issue based on the authority obtained from the
applicable laws and regulations. In general, permission
applications must follow specific procedures are
determined by the government as an approver. In addition
to having to travel through specific procedures, the
permit applicant must also meet the requirements
determined unilaterally by the government or its
licensors. Permission as one type of beschikking has the
form and properties: (1) Constitutive, specific actions or
behaviors (concrete acts) must be met, which may be
penalized if not met. 2) Conditionally, the assessment of
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an event to be issued permission may be seen and
assessed after the required acts or behaviors happen.

Supervision in the Implementation of Licensing and
Tourism Business is carried out by personnel of the
Office of Tourism and Culture of each district around
Lake Toba. Currently, the Government Republic of
Indonesia wants to make the Lake Toba area a Monaco
of Asia. The government is working to improve the
region of Lake Toba. Any community efforts that, in this
case, it falls into the type of Tourism Business, employers
are obliged to registering their business premises through
the Office of the Investment Agency and Integrated
Licensing Samosir Regency, and later must get a letter of
recommendations in advance from the Tourism Office in
each district where the business is active.

The permit is a document issued by the Local
Government based on Local Regulations or other
regulations that are evidence of legality, declaring the
shah or allowed a person or entity to conduct certain
businesses or activities. Permission is not the same as
justification. Suppose the prevailing laws and regulations
prohibit the activity of a public member, but the
authorized apparatus carries out no enforcement. In that
case, the justification does not mean permitted, so it can
be said that permission must be a constitutive decision of
the Authorized Apparatus to issue a permit. Law No. 10
of 2009 concerning Tourism article 15 paragraphs (1) and
(2) stated that "To be able to conduct tourism business as
referred to in article 14, tourism entrepreneurs must first
register their business to the government or local
government” then in paragraph (2) it says "Further
provisions on registration procedures as referred to in
paragraph (1) shall be stipulated by the Ministerial
Regulation." According to the Regulation of the Minister
of Tourism and Culture, procedures of obtaining a
tourism business license are outlined in the Regulation of
Minister of Tourism of Indonesia Number 18 in 2016
concerning Registration of Tourism Business article 15-
31. The first step that the entrepreneur must do to obtain
a Business License is applying for a principle permit first.
Before a Head of Office issues a Business License, the
first step that tourism entrepreneurs must undertake is.
First, they must apply for a principle permit, which is
meant by a Permit Principle is a building preparation
permit for entrepreneurs to prepare everything needed in
their business activities later. The process of managing
permits is also inseparable from the recommendations for
establishing tourism businesses provided by the local
Tourism, Arts and Culture Office. Requirements to
obtain a tourism business license around the district in the
Lake Toba region, in general, include: (1) Make a letter
of application stamped 6000 addressed to the Regent of
Officer. (2) Color Photo Fitting Size 4x6 (2 sheets). (3)
Copy of Applicant's ID Card (valid). (4) Copy of Permit
Disruption (HO) legalized. (5) Copy of IMB (legalized).
(6) Copy of Company Deed (If Incorporated) and its
subsidiaries (If Legal Entity). (7) Copy of SIUP/TDP

Advances in Social Science, Education and Humanities Research, volume 605

(legalized). (8) Amdal/UKL-UPL documents (for those
affected). (9) Copy of NPWP. (10) Photo Location
Picture. (11) Certificate of Land Status or Business
Location from the Village / Village Head.

Obstacles are inevitable from every activity. There
are many obstacles faced in implementing the Law
Enforcement of Tourism Business License, such as the
lack of public understanding of the Law and the issue of
land ownership or business premises that are not owned
by the government but managed under community and
the Marga Foundation. According to the Head of Tourism
Office so far, that has become an obstacle in carrying out
the implementation of the task: internal obstacles
stemming from the citizens' lack of awareness.
Themselves to want to be licensed because there are no
local regulations that specifically regulate tourism in
Samosir and external barriers that come from
entrepreneurs who do not get approval from the
surrounding environment to operate their business.

Several obstacles are faced in implementing
supervisory and Law enforcement duties in the tourism
business: 1. Lack of personnel in the environment of
Department of Culture and Tourism in Samosir 2
Regency. Lack of human resource in tourism 3.
Supporting facilities of law enforcement 4. The number
of tourism businesses that do not have a permit 5. The
owner did not register his business because it is a family
inheritance of 6. Lack of coordination between
government apparatus 7. Far away from tourism business
so unreachable officer 8. The lack of available budgets is
mainly in the supervision of 9. Lack of public awareness
in advancing tourism in the Lake Toba 10 area. Legal
settlements that are still community-based or still use
customary Law.

Efforts made in overcoming obstacles in the
implementation of supervisory duties in the tourism
business include 1. Adding personnel 2. Conducting
training in the field of tourism 3. Adding inadequate
facilities and infrastructure are natural resources and
manufactured resources needed in their travels in tourism
destinations, like  roads, electricity,  water,
telecommunications, terminals, bridges, and so on
4. Increase budget in surveillance 5. Conducting
socialization to tourism business holders. 6. In
overcoming government sanctions, each district
emphasizes advising tourism businesses, whether it is an
appeal given directly by the respective Regents or the
tourism office of each district. Every tourism business
that does not meet the obligations imposed by
administrative sanctions gradually, Form:

a. Temporary closure of efforts made for time to
take care of permits business following
applicable regulations.
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b. Business closures are carried out to give a
deterrent effect to businesses tourism in
violation of applicable regulations.

c. Revocation of business licenses is done because
tourism businesses do not heed the warnings
that have been given.

Any tourism business that violates the ban imposed
the previous administrative sanction in revocation of
business license. Imposition of sanctions administration
is preceded by coaching, then written warning, where
each Regent sets the sanctions.

4. CONCLUSION

The government's authority in issuing permits is free,
meaning that it is given the authority to consider based
on its initiative. Such considerations are based on: (1)
The applicant's conditions that it is possible to issue a
permit. (2) How to consider the conditions. (3) Juridical
consequences that may arise from the consequences of
refusal or permitting are associated with statutory
restrictions. (4) Procedures must be performed during
and after the decision is accepted and rejected, granting
permission. The principle is that regarding the
implementation and licensing process. Generally, it is
expected to gain clarity with the appearance of the
structure of the licensing process in any field about the
actual flow, but in the flow chart is not given information
about the time it takes to complete each process or part of
the licensing process. This is one of the fundamental
weaknesses in the bureaucracy in this country, namely
the lack of certainty of time and clarity in granting or
issuing permits.

Tourism businesses, either individuals or non-
individuals, must have a TDUP or Tourism Business
Registration Certificate. TDUP is a permit issued by the
Online Single Submission Institute (Integrated Online
Licensing) on behalf of ministers, agency leaders,
governors, or regents/mayors after Business Actors
register and to run businesses or activities and operational
implementation through meeting the requirements or
commitments. The purpose of establishing TDUP as a
commitment after the issuance of NIB for tourism
businesses in the implementation of business licensing is
to ensure legal certainty for businesses, in the sense of
legality that protects the legal umbrella, valid and binding
under the Law. It is valid evidence following the
provisions of the legislation. The obstacles in law
enforcement in the field of tourism business around Lake
Toba can be divided into two factors, namely: A. Internal
factors, among others (1) Lack of awareness and
knowledge of the public about the Law, so tourism is
challenging to develop following the laws and
regulations. (2) The land or land that will be used as a
location/object of tourism is hereditary following the
Batak Toba customary family tribe, so it is challenging to
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take care of the licensing because the land letter has not
been broken up. (3) The location of the tourism place is
too far from the center of each district's government so
that not only law enforcement officers are difficult to
reach the location but also challenging to complete all
materials or equipment for the implementation of tourism
objects so that the service to consumers of tourism
objects is not maximum, so it is challenging to
develop. B. External factors, among others (1) Lack of
supporting facilities including equipment and personnel
supervisors and law enforcement. (2) The absence of
coordination between government officials, especially in
supervision and law enforcement. (3) Budget costs are
minimal in socialization and counseling to the local
community and entrepreneurs, especially tourism
business actors.
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Peraturan Menteri Kebudayaan Dan Pariwisata
Nomor 85 Tahun 2010 Tentang Tata Cara
Penyelenggara Jasa Usaha Pariwisata.
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ABSTRACT

The Indonesian government's strategy to deal with the drastic decline in the Indonesian economy is to increase
investment and domestic consumption. One of government’s modes to increase investment is that the government and
Indonesian House of Representatives approve establishment of omnibus law, namely Law Number 11 in 2020 with
regard to the creation of job. Foreign investors may not own more than 50% of shares because domestic or domestic
investors have the authority and right to own more than 50% of capital. In running business activities, foreign also
domestic investors must do their business with fair competition and healthy competition among fellow business actors.
Healthy business competition is a very commendable thing. Business Competition in Indonesia is expected during the
Pandemic Period to be carried out and run in a Competitive and Innovative manner. The role of Law and Business
Competition Policy in encouraging the national economy is very much needed. Fostering great business climate with
the role KPPU to supervise the implementation of Law Number 5 in 1999 regarding the Prohibition of Monopolistic

Practices and Unfair Business Competition (UULPM) is expected well.

Keywords: Domestic, Economy, Investment, Investment Management Institution.

1. INTRODUCTION

Investment is one of the fundamental indicators that
determine the economic growth and development of a
country. Harrod-Domar's theory explains that investment
holds 2 (two) essential factors for the economy. First,
investment has a positive correlation with state income.
Increased investment activity increases a country's
revenue. Second, investment can intensify the production
capacity of the economy through increasing the capital
stock. These two things show that investment activities
affect demand, supply, and production capacity.4
increased investment is considered an essential factor in
economic development. In addition, investment is one of
the essential instruments of national income, gross
domestic product (gdp), or pdb. investment increases,
then gdp also increases, as well as if investment obeys,
then gdp will also decrease.

Indonesia's economic growth year-on-year decreased
to 5.02% from economic growth in 2018, which reached
5.17%.6 one of the reasons is the declining investment
performance. this is caused by several things such as too
many regulatory problems in Indonesia, overlapping
regulations, disharmony of laws between one sector and
another, bureaucratic ambiguity, lengthy business
licensing processes, and the tendency to deviate from the
contents of the legislation. this causes investors from

abroad and domestic to be reluctant to invest in
Indonesia. Regulatory ambiguity shows the absence of
legal guarantees and certainty in Indonesia. As a result,
investors decide to invest in other countries with clear
regulations and legal certainty.

To deal with regulatory problems in Indonesia,
president of Indonesia, Joko Widodo, from his state
address on October 20™", 2019, conveyed establishment
an omnibus law as the way to solve the problems of
overlapping regulations and bureaucracy in Indonesia.7
omnibus law is a concept that functions as a legal
umbrella (umbrella act) to fix the problem of
overregulated and overlapping regulations. the covid-19
virus, which is a pandemic by who, hit the world, and had
big impact on the development of economic field of all
countries in the world in early 2020. The government
issued regulations on large-scale social restrictions
(psbb) and social distancing arrangements enforced in
early april 2020 and an interstate flight ban imposed in
mid-february 2020 to deal with the covid-19 pandemic in
Indonesia. The implementation of the psbb caused
economic growth in Indonesia in the second quarter of
2020 to decline and contract by 5.32%, especially in
terms of tourism where the number of tourists who came
fell drastically, the number of air and rail passengers also
grew negatively, and in terms of public consumption.

Copyright © 2021 The Authors. Published by Atlantis Press SARL.
Thisis an open access article distributed under the CC BY-NC 4.0 license -http://creativecommons.org/licenses/by-nc/4.0/.
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2. RESULT AND DISCUSSION

Indonesia’s economic growth finally experienced
retreat in the third quarter of 2020 due to COVID-19
pandemic, with economic growth recorded minus
compared to quarter-on-quarter where the GDP figure in
the third quarter of 2020 shrank by 3.49%. This situation
is reflected in the weakening level of household
consumption,  declining  manufacturing  industry,
declining trade sector, and declining tourism sector.
Furthermore, the income of corporations and business
actors also fell due to the decline in people's purchasing
power. Several corporations and entrepreneurs ended up
terminating their employees.

The Indonesian government's strategy to deal with the
drastically declining Indonesian economy is to increase
investment and domestic consumption. One of
government’s modes to increase the investment is that the
government and Indonesian House of Representatives
ratify the establishment of an omnibus law, that is Law
Number 11 in 2020 concerning Job Creation (hereinafter
referred to as the Job Creation Law), on October 5™,
2020, and then announced on November 2", 2020. The
Copyright Law Work has revised 79 old laws. The Job
Creation Law regulates employment affairs, taxation,
investment and government projects, simplification of
licensing, land acquisition, ease of doing business,
research and innovation support, economic zones,
imposition of proportional sanctions, as well as
facilitating the empowerment and protection of MSMEs
and establishing a Lembaga Pengelola Investasi (LPI).

The Job Creation Law was established to attract
foreign and also domestic investors to infuse in Indonesia
by providing clarity and certainty of regulations, ease of
business licensing, and land acquisition that the
effectiveness and benefits of the presence of
the Lembaga Pengelola Investasi (LPI) in economic
development during the Covid 19 period in Indonesia is
very supportive and valuable to support the improvement
of the Indonesian economy.

The Job Creation Law regulates central government
investment, specifically in Chapter X of Job Creation
Law on Central Government Investment and Ease of
National Strategic Projects by establishing a particular
institution, namely the Investment Management Agency
(hereinafter referred to as LPI). LPlaims to invite
investment from other countries and the economy to
support job creation in Indonesia. Each additional 1% of
the investment will increase the economic growth by
0.3%, with average job creation of 0.16% and the
absorption of 33 thousand workers in Indonesia.

LPI is an agency that has particular authority to carry
out investment of central government. LPI is formed and
managed by the central government and reports directly
to the President. LPI was officially formed at the time of
the creation of the Job Creation Law and was officially
regulated in Government Regulation Number 73 of 2020
concerning Initial Capital for Lembaga Pengelola

Advancesin Social Science, Education and Humanities Research, volume 605

Investasi (hereinafter referred to as PP 73/2020),
Government Regulation Number 74 of 2020
concerning Lembaga Pengelola Investasi (hereinafter
referred to as PP 74/2020). Government Regulation
Number 49 of 2021 concerning Tax Treatment of
Transactions Involving Lembaga Pengelola
Investasi and/or Entities It Owns (hereinafter PP
49/2021). These three government regulations are
derivative rules of the Job Creation Act. LPI as
Indonesian Sovereign Wealth Fund regulates the
investment and is tasked with planning, organizing,
supervising, controlling, and evaluating all investment
activities carried out by the central government.

Ida Bagus Wyasa Putra stated, “Investment law is
legal norms regarding the possibilities for investment,
investment conditions, protection and most importantly
directs so that investment can create prosperity for the
people.” 16 He added that "investment or investment is
an investment given by individuals or companies or
organizations both domestically and abroad. Investment,
in general, can be defined as an activity carried out either
by an individual (natural person) or a legal entity
(juridical person) to increase and/or maintain the value of
its capital, whether in the form of cash, equipment,
immovable assets, rights to intellectual property, as well
as expertise.”

Law Number 25 in 2007 concerning investment
(hereinafter referred to law investment) states that
“Investment is all forms of investment activity, both by
domestic investors and foreign investors to conduct
business in the territory of the Republic of Indonesia.”

Foreign investors may not own more than 50% of
shares because domestic or domestic investors have the
authority and right to own more than 50% of capital. In
running business activities, foreign also domestic
investors must do their business with fair competition and
healthy competition among fellow business actors.
Healthy business competition is a very commendable
thing. Business Competition in Indonesia is expected
during the Pandemic Period to be carried out and runin a
Competitive and Innovative manner.

The role of Law and Business Competition Policy in
encouraging the national economy is very much needed.
Fostering great business climate by the role of KPPU in
supervising the implementation of Law Number 5 the
Year 1999 concerning the Prohibition of Monopolistic
Practices and Unfair Business Competition (UULPM) is
expected to run well.

Investment Purposes

The Investment Law contains the objectives of
implementing capital investment, there are:20

a. Increasing national economic growth;

b. Creating the opportunities of employment;

¢. Encouraging the development of sustainable
economic;

d. Encouraging the capacity of national
business for racing globally;
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e. Increasing the national
technology;

f. Increasing the economic development;
Turning the economic potential into real
economy strength by using domestic and
foreign funds;

h. Increasing the people prosperity.

capacity of

Investment to improve the Indonesian economy by
carrying out competitive business activities. The purpose
of establishing Monopolistic Practices and Unfair
Business Competition Law is used to shield the public
interest, as we protect consumers; foster a healthy
business climate; assure the certainty of equal business
chances for everyone; prevent monopolistic practices and
or unfair business competition caused by business actors;
as well as creating effectiveness and efficiency in
business activities in order to develop the usefulness of
the national economy as one of the ways to increase the
welfare of people.21

2.1 Rights, Obligations, and Responsibilities of
Investors

The Investor Rights.

Every investor got certainty of rights, law, and

protection;

Right certainty is a government guarantee that investors
obtain rights since investors have conducted the specified
obligations.

Legal certainty is government’s guarantee to put the law
and provisions of the legislation as primary basis in every
action and policy to do investment.

Certainty of protection refers to government guarantee
for the investors to get protection in conducting
investment activities.

Transparent information of the business sectors being
operated.

Rights to service; and facilities under prevailing the laws
and regulations.”

2.2 The Obligation of Investors

“Every investor has an obligation to apply the
principles of great mutual governance; meet mutual
social obligations; inform on the activities of capital
investment also convey that to the Capital Investment
Coordination Board; respect the traditions and culture of
the society around where the capital investment activities
are conducted; abide by all laws and regulations.

Investor has the responsibilities to:

a. Ensure the availability of the capital
provided from sources that fulfill with laws
also regulations;

b. Manage and settle the obligations and losses
if the investor ends or abandons the business
activities unilaterally, by-laws and also
regulations;

Advancesin Social Science, Education and Humanities Research, volume 605

c. Build a healthy business competition
climate, keep against monopolistic practices
and the other activities that cause loss to the
state.

d. Defend the living environment;

e. Build safety, health, comfort, and prosperity
for workers; and

f.  Obey the laws and regulations.

2.3 Investment Business Field

Business activities are used for investment activities,
except for business fields or the types of business that are
declared closed and opened with certain conditions. Open
business fields refer to business fields that are allowed to
be invested, both of foreign investors and domestic
investors. Closed business fields refer to the specific
business fields that are prohibited from being conducted
as investment activities. Types of businesses that are
closed to foreign investors consist of:

a. weapons, ammunition, explosives, and war
device; and

b. business sectors that

determined closed.

are explicitly

Opened business fields are as certain types of
businesses that can be used for the investment activities
with conditions, such as reserved for micro, small and
medium enterprises as well as cooperatives, partnerships,
capital ownership, specific locations, special permits, and
investors from the Association of Southeast Asian
Nations (ASEAN). It can be stated that the effectiveness
and benefits of the Investment Management Institute
(LPI) in the development of during the Covid-19 in
Indonesia are very supportive and helpful to bolster the
improvement of the Indonesian economic.

Presidential Decree Number 29 in 2004 with regard
to the Implementation of Investment in the Context of
Foreign Investment and Domestic Investment with the
One-Stop  Service System establishes that the
implementation of investment in Indonesia is coordinated
by the authorized official, namely the Investment
Coordinating Board (BKPM). BKPM refers to the
government agency that manages the activities of
foreign and domestic investments.

2.4 Domestic Investment

The Investment Law states that “domestic investment
(Penanaman Modal Asing/ PMDN is investment activity
to run business in the territory of Indonesia carried out by
the domestic investors using domestic capital.” Domestic
investors are individuals who come from Indonesian
citizens, Indonesian business entities, the Republic of
Indonesia, or even the regions that create the investments
in the territory of the Republic of Indonesia.

Parties that can apply for new investment for PMDN
are:

a. Limited Liability Company (PT);
b. Commanditaire Vennootschap (CV);

14



ATLANTIS

PRESS
c. Firm (Fa);
d. Cooperative business entity;
e. State-owned enterprises;
f.  Regional owned enterprises;
g. Individual.

The application for new investment for PMDN is
submitted to the head of BKPM in duplicate using the
Model I/PMDN form. BKPM has standardized the Model
I/PMDN form. This is intended to make it easier for
potential domestic investors to submit applications to
BKPM. The things that potential investors must fill in the
application include:

The applicant's information includes the applicant's
name, Taxpayer Identification Number, deed of
establishment and amendments (notary name, number,
and date), endorsement by the Minister of Justice, and
complete address.

The project plan includes the line of business, project
location, production per year, marketing per year,
required land area, human resources, investment plan,
source of financing, company capital, project completion
schedule, and statement.

2.5 Investment Management Agency

The Investment Management Agency (LPI) was
formed to improve the investment climate and ease of
doing business to increase foreign direct investment
(FDI) entering Indonesia. LPI is the institution that owns
particular authority (sui generis) to regulate the central
government investment. LPI is as the Indonesia
Investment Authority (NIA) or the Indonesian Sovereign
Wealth Fund (SWF). The presence of LPI is expected to
function as a partner who can provide comfort to
investors to invest in Indonesia.

There are 3 (three) legal products related to LPI that
the government formed on December 15", 2020, as a
government effort to accelerate LPI operations, namely:

1. Government Regulation Number 73 in 2020
with regard to Initial Capital for LPI;

2. Government Regulation Number 74 in 2020
regarding LPI;

3. Presidential Decree Number 128/P in 2020
with regard to the Establishment of the
Selection Committee for the Selection of
Candidates for the LPI Supervisory Board
from the Professional Element.

2.6 Objectives, Functions, Benefits, and
Authority of Investment Management Agency

LPI aims to improve and maximize the long-term
investment value management to bolster sustainable
development. LPI regulates the investment and tasked
with planning, organizing, supervising, controlling, and
evaluating investments.

Advancesin Social Science, Education and Humanities Research, volume 605

Benefits of LPI:

a. Providing economic benefits, social
benefits, and/or other benefits

b. Contribute to the development of the
national economy in terms of general and
state revenue. LPI can also encourage the
economic growth to promote the general
prosperity.

c. Receiving benefits LPI in conducting the
activities of asset management can be
benefit from the investment returns.

d. Organizing legal benefits and also creating
the jobs the existence of LPI in Indonesia
can encourage the foreign investment and
open many new job opportunities since the
sectors that are being developed will absorb
many workers.

2.7 Implementation of Authority of Investment
Management Agency

LPI's authority is to put the funds in the instruments
of financial and do the activities of asset management
activities. Asset management can be in the form of
acquisition, management, company restructuring (shares)
or even fixed assets, divestment, which is conducted
either alone or mutual with the cooperation through the
third parties or the establishment of particular bodies both
Indonesian and foreign legal entities.

Cooperating with the other parties, including trust
fund entities.

Fund provider (the settlor) must authorize the trust
fund entity to manage investment with LPI.

Determining potential investment partners

Determination of potential investment partners is
carried out by appointing investment partners directly by
considering internationally accepted business practices
while maintaining good governance.

The criteria for prospective investment partners who
can be appointed directly include having a good
reputation, having the financial capacity to support their
investment commitments, and/or having expertise in the
investment field to collaborate.

Giving and receiving loans

LPI can give and receive loans by the provisions of
the legislation. d. Managing assets” In doing its
obligations, LPI can cooperate with investment partners,
investment managers, BUMN, government agencies or
institutions, and even the other entities.

Status, Capital, and Position of Investment
Management Institutions LPI is an Indonesian legal
entity wholly owned by the Indonesian government. LPI
is liable to the President. LPI is domiciled and
headquartered in Jakarta. LPl may have offices outside
Jakarta and the territory of the Republic of Indonesia.
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LPI’s sources of capital are:

“State capital participation that can come from: cash
fund; state property; state receivables from BUMN or
limited liability companies; and/or state-owned shares in
BUMN or limited liability companies. Other sources,
including reserve capitalization, accumulated retained
earnings, and asset revaluation gains.”

LPI's capital is set at IDR75,000,000,000,000.00
(seventy-five trillion rupiah) with the following
details:48

“LPI's initial capital deposit is in the form of cash funds
of at least IDR 15,000,000,000,000.00 (fifteen trillion
rupiahs); and

The fulfillment of LPI's capital after the initial capital
deposit is carried out in stages until 2021.”

3. CONCLUSION

Indonesia's economic growth year-on-year decreased
to 5.02% from economic growth in 2018, which reached
5.17%. One of the reasons is the declining investment
performance. This is caused by several things such as too
many regulatory problems in Indonesia,overlapping
regulations, disharmony of laws between one sector and
another, bureaucratic ambiguity, lengthy business
licensing processes, and the tendency to deviate from the
contents of the legislation. This causes investors from
abroad and domestic to be reluctant to invest in
Indonesia. Regulatory ambiguity shows the absence of
legal guarantees and certainty in Indonesia. As a result,
investors decide to invest in other countries with clear
regulations and legal certainty. The Indonesian
government's strategy to deal with the drastic decline in
the Indonesian economy is to increase investment and
domestic consumption. One of the government’s modes
to increase investment is that the government and
Indonesian House of Representatives validate the
formation of an omnibus law, namely Law Number 11 of
2020 concerning Job Creation.
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ABSTRACT

The current legal issue is that the government's expectation of Indonesia is that tourism will be boosted with IDR budget.
14.4 trillion in 2021. The target for the development includes five areas, and Bali will be the primary target. The
development of Cultural Tourism in Bali is inseparable from the customary community's culture in the area.
Unfortunately, there has been a shift in civilization and local cultural development in the area. Ironically, the
development of the tourism business in Indonesia, particularly in Bali, is no longer considering the concept of
sustainable tourism. The concept of sustainable tourism has been made possible to be manipulated unfairly by the capital
owner (capitalism). What is even worse is that countries in the world do not realize that deviations occur in the pattern
of sustainable tourism development in political practice. The impact of tourism development putting aside the concept
of sustainable tourism is that society becomes victims. As in Bali, traditional villages are experiencing cultural
degradation. Investors earn the profits. As a result, the law only serves as a social engineer. Therefore, the workings and
functions of the law shall protect the local culture from the onslaught of the tourism business. The method used is
normative legal research. Concept of responsive law is utilized only as the reference and controller, in establishment of
the omnibus law.

Keywords: Culture, Omnibus Law, Tourism Business Law.

of guaranteeing the balance of various individual
interests [3].

1. INTRODUCTION

This paper is motivated by the great ancient Greek

philosopher Aristotle's thought that episteme refers to an
ordered collection of rational knowledge with its specific
object [1]. In terms of its nature, episteme knowledge or
rational knowledge can be divided into three parts,
namely practical, productive and theoretical.

Legal science has a systematic method of analyzing,
namely grammatical, systematic, historical, and
theological. From the perspective of knowledge of
philosophy of science, jurisprudence is a written and
descriptive, and prescriptive norm. Descriptively, the
reasons why the rules were set in the science of law can
be explored. Prescriptively, the science of law can be
explored philosophically so that the study is more in-
depth [2]. The primary purpose of law lies in utility
known through the adage, that is to say, justice is the form
of the greatest happiness for as many individuals as
possible. Jeremi Bentham (19th century) stated that this
objective of law could only be achieved if it is based on
statutory regulations because the law is deemed capable

The second proportion behind this study is the legal
issue regarding the expectation of the Indonesian
government to boost tourism with a budget IDR of 14.4
trillion in 2021, which is focused on five tourist
destinations, and Bali is the main target [4]. The
development of cultural tourism in Bali is inseparable
from the culture of indigenous peoples in the area. There
is a shift in behavior in managing civilization and local
culture. In this context, changes in all activities and
creative works of Balinese people come from intelligence
and sense that can be used to improve the quality of life
[5]. Hence, the development of tourism in the area is
feared to trigger a shift in local culture. From this
description, there are two important questions to

raise: (1) how does the legal function work in
protecting local culture in Bali with the presence of an
omnibus law that facilitates the management of tourism
business permits? (2) How can Indonesia absorb the
international legal norms in the tourism trade service

Copyright © 2021 The Authors. Published by Atlantis Press SARL.
Thisis an open access article distributed under the CC BY-NC 4.0 license -http://creativecommons.org/licenses/by-nc/4.0/.
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business sector as there are differences in the ideology of
each country? By having discovered the answers to these
questions and solutions to them, it is expected that
Indonesia and especially the province of Bali are not
victims of cultural degradation.

2. METHOD

This study uses normative legal research methods.
The analytical approach used is a qualitative approach to
primary and secondary data. The data were classified
then analyzed.

3. RESULT AND DISCUSSION

3.1 Process of Legal Function in Protecting
Local Culture in Bali

Bali is part of the archipelago that lies in Indonesia,
and tourism appears as a mainstay in improving the
community's economy. Tourism in Bali presents various
forms of tourist attractions related to culture. Balinese
culture is thicker with traditional sacred events embraced
by Hinduism. The legislators and enforcement of the
legislation to realize their roles through several powers
and competencies possessed must consider empirical
realities and appropriate norms. The realities and norms
in question include the world of the mind (the values of
Pancasila and religious teachings).

What is more important is that they must understand
that legal certainty is not sufficient to regulate the flow of
interests of community members. Therefore, the factors
of expediency, justice, and compassion for fellow human
beings should be used as the basis for applying legal
certainty. This is important in order to make the function
of the law look more human.

The substance of the law should be oriented towards
morality, as well as its enforcement. Legal morality can
be adopted from the values that live in society. Disputes
or conflicts between values that live in society can occur
because of political interference.

From another perspective, Lawrence Friedman
mentions that the law has several functions. Law as a
control system, which means the law is related to
controlling behavior. The law instructs people on what to
and what not to do. The law also upholds orders by force.

Law as a dispute resolution medium, which means
that law serves as a resolution medium for conflicts and
disputes.

Law as a medium of redistribution (redistributive
function) or social engineering. This function directs the
use of law to planned social change, which the
government determines.

Law as social maintenance
The law functions to oversee the ruler himself [7].

In Indonesia, the law can also function:
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a. Directive, in that law serves as a guide in
development to form a society to be achieved by
the goals of state life.

b. Integrative, which means that law maybe
becomes a builder of national unity.

c. Stability, which means the law is the keeper and
guardian of harmony, harmony, and balance in
the life of the state and society.

d. Perspective, which means the law is present as a
complement to the administrative actions of the
state and the attitudes of citizens in the life of
having a state and living in society.

e. Corrective means the law becomes a correction
agent for both citizens and state administration
in obtaining justice [8].

The morality of law enforcement becomes important
when protecting society and culture; what is the meaning
of law if it is living without morals (Quid Leges Sine
Moribus).

3.2 Simplification of Licensing for Tourism
Business Activities According to Omnibus Law

Omnibus law refers to the concept that unites several
laws and regulations into one form of law. It represents
the legal tradition used in the Common Law of the Anglo-
Saxon legal system. Several countries are using the
system, such as America, Canada, Ireland, and Suriname.
For example, in 2008, Ireland passed a law and repealed
approximately 3225 laws. Omnibus Law changes the
licensing paradigm from a licensing approach to a risk-
based approach. Business activity licenses are only
applied to businesses with a high risk of health, safety,
environmental, and natural resource management
activities. There are three categories of business permits,
including tourism trade services business. 1) Business
activities with high risk apply a licensing system. 2)
Medium risk business activities apply a standardization
system. 3) low-risk business activities apply a
registration system. Meanwhile, small and medium-scale
business activities are only required to carry out
registration, including tourism business activities. In
Article 67 of Omnibus Law Number 11 in 2020, the
public, especially business actors, can obtain business
permits in the tourism sector. Some provisions of law
Number 10 in 2009 about tourism were amended. Article
15 reads, “... in order to be able to run a tourism business
as referred to in Article 14; tourism entrepreneurs are
required to get business permits from the central or even
regional governments, based on the norms, standards,
procedures, and also the criteria set by the central
government. Further provisions are then regulated in the
government regulations.

Article 16 has been abolished, and Article 26
Paragraph (1) stipulates that every entrepreneur in the
tourism field is obliged to:

a. keep the religious norms, customs, culture, and
also values that exist in the local community;
b. give accurate and liable information;
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C. give non-discriminatory services;

d. give the insurance protection for tourism
businesses with high-risk activities;

e. evolve the partnerships with local micro, small
enterprises, and cooperatives that need to be
profitable and reinforcing;

f.  designate the use of local community products,
domestic products, and give opportunities for
the local workers;

g. encourage the competence of the workforce
through training and education;

h. join an active role in the development of the
infrastructure  efforts and programs of
community empowerment;

i. participate in preventing all forms of actions that
violate decency and activities;

Paragraph (2) states that provisions concerning on the

business licensing as referred to in the paragraph (1) letter
are regulated in a Government Regulation.

Omnibus law in America, for example, is
implemented to evolve the trade balance deficit through
drafting the Omnibus Trade and Competitiveness Act of
1988 (OCTA). The law has aims to negotiate the
reciprocal trade agreement (Uruguay Round) by
conducting comprehensive revision of the trade law,
which includes aid adjustment, export incentives, tariff
harmonization, international trade policy, international
technology trade, competitiveness policy, corrupt foreign
practice, government procurement, patent policy,
Sematech, and budget deficits. With this OCTA, all these
regulations are under one umbrella [9].

Social change and social justice require a responsive
legal order. Responsiveness can be interpreted as a
service to social needs and interests experienced and
found not by officials but by society. The concept of
responsive law contains selective adaptation to new
demands and pressures. It is characterized by the shift in
pressure and rules to goals; and second, the importance
of popular character (populist) both as the legal goal and
the way to achieve it. Law quickly turns into a self-
serving institution, no longer serving humans [10]. In the
formation of omnibus law, the concept reagrding
responsive law with such characteristics can be used as a
reference.

3.3 Indonesia in Absorbing International Legal
Norms In The Tourism Trade Service
Business

Indonesia follows the policy regulated by the WTO,
which takes over the function of the General Agreement
of Tariffs and Trade (GATT), considering that all WTO
agreements are considered as an undertaking, which
means that all WTO member countries sign WTO
agreements as a unified package, not separately. Since
Indonesia is a member, it does not choose which
agreement it will follow. This provides both advantages
and disadvantages for developing countries. The
disadvantage is that developing countries become bound
by agreements that they feel will burden them more from
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the start, as was the case with GATS. The free-market
economic system results from the Bretton Woods
conference, which in principle is based on a capitalist
economic system controlled through state intervention.
Next, namely, since 1980, the country's economy
developed. It began to shift to a neoliberal system.

The motor of economic globalization is the
application of the principles of free trade between
countries, which are characterized by: the abolition, or at
a minimum, the reduction of tariffs on imports of goods,
the elimination of various types of non-tariff barriers for
the smooth operation of international trade and the free
flow of capital and human resources between countries.
The target to be achieved is the creation of
internationalization of trade between countries and no
longer recognizes the territorial boundaries of countries,
which implies that the world is made as a single market
unit free from state control or interference.

Liberalization of trade in services as regulated in
Gatts and the WTO is a form of ideological
transformation of Indonesia's full access to the WTO
Agreement, which is the official door for the instruction
of liberal ideology into the Indonesian legal system.
Eventually, it caused an ideological conflict because
Indonesia adhered to the ideology of Pancasila

Bali is part of the archipelago that lies in Indonesia,
and tourism appears as a mainstay in improving the
community's economy. Tourism in Bali presents various
forms of tourist attractions related to culture. Balinese
culture is thicker with traditional sacred events embraced
by Hinduism. The legislators and enforcement of the
legislation to realize their roles through several powers
and competencies possessed must consider empirical
realities and appropriate norms. The realities and norms
in question include the world of the mind (the values of
Pancasila and religious teachings).

4. CONCLUSION

The presence of the Omnibus Law, which facilitates
the management of tourism business permits and which
outlines that the function of law is only as a social
engineer, the way the legal function works in protecting
local culture in Bali from the onslaught of the tourism
business rests on the wishes of the people designed by the
government. The morality of law enforcement becomes
important when protecting society and culture. Law is
meaningless if it has no morality (Quid Leges Sine
Moribus).

In absorbing international legal norms in the tourism
trade service business sector, Indonesia faces obstacles
from dissimilarity in ideology. This ideological
hegemony theory is used as a basis to justify the reality
of the existence of Pancasila as an Indonesian economic
and legal ideology. The existence of Pancasila cannot be
isolated by the arrival of other ideologies, alternative
ideologies that exist and enter the social life of the
Indonesian people. This is because Pancasila is naturally
the embryo of the birth of the Indonesian nation. This
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cultural shift is inseparable from the birth of the
hegemonic theory, which can also divide the nation and
state because of ideological differences with new needs.
However, the author rejects the ideological view of
hegemony in Indonesia as a breaker, considering that the
central ideology is Pancasila as the controller.
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ABSTRACT

This study examines and analyzes existing regulatory instruments regarding the management model for traditional
village-based tourism objects from the perspective of tourism law. The method used in this research is normative legal.
This conceptualizes law as the thing in which t is written and contained in the applicable laws and regulations, thus
existing regulations with regard to the model of managing traditional village-based tourism objects can be known. The
legal basis for regulating tourism in Indonesia is regulated in Law Number 10 of 2009 concerning Tourism. In article 2,
things regarding the implementation of tourism are set forth, like principles of benefit, balance, independence,
participation, preservation, and sustainability. Bali, with its Traditional Villages, has the value of local wisdom in
developing tourism. Hinduism, cultural customs, nature, and local law traditions (awig-awig) provide added value to

the development of Cultural Tourism.

Keywords: Management Model, Tourism Object, Traditional Village, Tourism.

1. INTRODUCTION

Tourism provides chances and challenges for the
countries that depend on the tourism industry. for
indonesia, the tourism industry is as prospective
commodity that believed to take essential role in
encouraging national development. Thus, it is not
surprising that indonesia pays special attention to the
tourism industry. this is further strengthened by the fact
that indonesia has considerable natural and cultural
potential, which can be used as capital to evolve tourism
industry.

In the country like, Indonesia, the ways for increasing
foreign exchange income includes state income in
particular and people's income in general - expanding
working opportunities and employment opportunities
and encouraging the activities of supporting industries
and other side industries are goals of tourism
development. Indonesian tourism has a basic legal
arrangement in law number 10 in 2009 regarding tourism
[1]. As stipulated in the article 2 of the law, the principle
of benefit, the principle of balance, the principle of
independence, the principle of participation, the principle
of preservability, and the principle of sustainability are
the principles that underlie the development of tourismin
the country.

Furthermore, for other aspects of the nation's life, the
development of indonesian tourism also has objectives,

that is, as determined through article 4 of the tourism law.
The article states that the aims of Indonesia’s tourism
development such as increasing economic growth,
improving people’s prosperity, eradicating poorness,
passing unemployment, maintaining the environment and
natural resources, and also promoting culture. These
goals should be realized on the absolute principle.
Religious norms and values shall not be set aside but
become the manifestation of the concept of living.
Relationship of human and God, relationship of human
and fellow humans, and relationship of human with the
environment are as the principles that must be upheld and
maintain nature and the environment.

In addition to the principles described above,
indonesian tourism development- contained in the
provisions of article 5 of tourism law - also has other
principles, like cultural diversity, upholding human
rights, local wisdom, and also communities
empowerment. This indicates that culture and also local
wisdom-based tourism is such an aspect that concerning
on the development of tourism in indonesia. Bali, as one
of the provinces in Indonesia, the development of the
aspect is realized through the development and
management of traditional village-based tourism objects.
The development of this type of tourism is because bali
has become an island that is the most visited tourist
destination. To realize the goals and principles of national
tourism development, a more efficient and effective legal
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arrangement, which controls the management of the
development of these tourism objects, has an important
role, so it urgently needs to be established. Thus, tourism
management will become more structured and invite
more visitors, and thus, it will ultimately improve the
community's economy.

Aspects of industry, destinations, marketing, and
tourism agencies are the coverage aspects of indonesia's
tourism development. The tourism development is
conducted based on the development of national tourism,
provincial tourism development master plan, and
regency/city tourism development master plan. As the
form of follow-up to the provisions mentioned above,
government regulation number 50 in 2011 regarding the
national tourism development master plan (ripparnas)
for 2010-2025 was stipulated by the government for the
national interest. Bali is as one of 50 national tourism
destinations [2], which to own the potential to encourage
and strengthen the sustainable tourism development that
focuses on the preservation of environment and culture.
As the follow-up to law number 10 in 2009
and ripparnas number 50 in 2011, the provincial
government of Bali issued Bali provincial regulation
number 2 in 2012 with regard to Balinese cultural tourism
and regional regulation number 10 of 2015 [3], with
regard to the master plan for regional tourism
development (ripparda) of bali province of 2015 — 2029
[4]. In the article 2, number 2 of regional regulation 2012,
implementation of Balinese cultural tourism should be
conducted based on the principles of benefit, kinship,
independence, balance, sustainability, participatory,
sustainable, fair and equitable, democratic, equality and
unity which is imbued with hindu religious values by
applying the philosophy of tri hita karana. furthermore,
in article 3 paragraph 1 of Bali province ripparda, it is
observed that the implementation of ripparda shall be
carried out in an integrated manner by the provincial
government, regency/city governments, the business
world, and the community.

These things were formed in order to create a tourism
industry that is competitive, credible, open vast public
participation space, is environmentally and socio-
culturally responsible and encourages the realization of
sustainable tourism. observing the above laws and
regulations, it can be claimed that tourism development
in bali is not only an effort to increase the economy,
income distribution, and employment opportunities but
also emphasizes the involvement of the government, the
community, and the private sector in the tourism
sustainability and preservation of Bali's natural and
cultural resources, that is based on the values of hinduism
and the tri hita karana philosophy. Currently, there are
116 villages that have been designated as tourism villages
by the regent or mayor in Bali. From the eight regencies
and one city in bali, some of them already have
regulations regarding the tourism villages but are not
entirely by the objectives or principles of tourism
implementation; therefore, there is a void of norms at the
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level of the bali provincial regulations in the
establishment of tourism villages.
2. METHOD

The type of research used is normative legal. This
research is carried out by reviewing library. Normative
research is also known as doctrinal research or library
research [5]. This research includes legal principles and
legal systematics, legal synchronization, legal history,
and comparative law [6]. In this research, the law is often
conceptualized as the written in the legislation (law in the
book), or the law is conceptualized as a norm, that is a
benchmark for people’s attitude towards what is
considered appropriately [7]. This type of normative
legal research is because of the absence of norms in the
regulations related to the traditional village-based
tourism management model in the perspective of tourism
law.

3. RESULT AND DISCUSSION

3.1 Regulations regarding the Management of
Traditional Village-based Tourism Objects

Indonesia is a country with potential natural wealth,
flora and fauna, ancient relics, historical relics, arts and
culture as resources and capital for development of
tourism to encourage the standard of living, prosperity,
and welfare as contained in Pancasila and the Preamble
to the State Constitution of Indonesia in 1945. Tourism
activities in Indonesia is known as one of the most
significant contributors to the increase in the state’s
foreign exchange as the tourism destination.

The development of the tourism industry in Indonesia
is included in the priority scale, especially for the poor
areas in the natural resources. To the statement of the
International Union of Official Travel Organization
(IUOTO) at a conference in Rome in 1963, tourism is
essential not only as the source of foreign exchange but
also as the determining factor of the location of industry
and in the development of areas that are poor in natural
resources. This shows that tourism as a service industry
has a significant role in distributing development to
underdeveloped areas [8].

Tourism has become one of the industries that can
increase  economic  growth  through  providing
employment and stimulating other tourism supporting
productivity sectors. For the Province of Bali, the
development of the tourism industry is a top priority, and
agriculture and small industries. Tourism is the largest
industry and will continue to grow as stated by The
World Tourism Organization (hereinafter referred to as
UNWTO), that "Tourism has become a major sector of
economic activity since the latter part of twentieth-
century and all indications are that it will continue
growing in the years to come [9]."

The legal basis for regulating tourism in Indonesia is
contained in Law Number 10 in 2009 with regard to the
Tourism. In article 2, the implementation of tourism
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should be based on balance, independence, participation,
preservability, benefits, and also sustainability. The
development of tourism potential is guided by the
tourism law. In the article 8 of the tourism law, “tourism
development shall be carried out based on the master plan
of tourism development which consists of the master plan
of national tourism development, the master plan of
provincial tourism development, and the master plan of
regency/city tourism development.” In the provisions of
Acrticle 9 paragraph (1) of the Tourism Law, “the master
plan for the development of national tourism shall be
regulated in a Government Regulation.”

The government enacted the Government Regulation
Number 50 of 2011 concerning the National Tourism
Development Master Plan of 2010-2025 (referred to
asPP 50 Tahun 2011) as the way of conducting
regulation of the Tourism Law as the guideline for the
preparation of the Provincial Tourism Development
Master Plan as stated in the article 4 of the Government
Regulation Number 50 in 2011. In the provisions of
Article 28 letter ¢ of the Government Regulation No. 50
of 2011, the policy direction for the community
empowerment in the tourism sector includes the way to
increasing the potential and capacity of local resources,
through the development of productive businesses in the
tourism sector, and one of the strategies that can be taken
to increase this potential is to evolve the potential of local
resources through tourism village as stated in the Article
29 paragraph (3) letter b, Number 50 in 2011 of the
Government Regulation. The stipulation of the
Government Regulation Number 50 in 2011 is the basis
for developing the potential of local resources using the
tourism  villages, which increasing community
participation in the tourism through the development of
tourist villages that used to develop the potential of local
resources.

By the formulation in Article 1 point 3 of Law
Number 10 in 2009 regarding tourism, tourism is various
activities supported by various facilities and services
provided by the community, businessmen, government,
and local governments. Article 1, number 5 of Law
Number 10 in 2009 concerning Tourism explains that
tourist attraction refers to everything with uniqueness,
beauty, and also value in the form of the diversity of
natural, cultural, and man-made wealth which is the
target of tourist visits. Tourism destination area are
geographical area in one or even more administrative
areas. There are tourist attractions, public facilities,
tourism facilities, accessibility, and even communities
that complement the realization of tourism.

With regard to the Bali Provincial Regulation
Number 3 in 2001 [10], juncto Number 3 in 2003
concerning Pakraman Village, Article 6 paragraph (b),
Pakraman village has the right to take part in determining
every decision in the implementation of development in
its territory, especially those relating to Tri Hita
Karana [11]. Grounded with the article’s description
above, Pakraman village has the right to organize the
management of tourism potentials in its territory.
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3.2 Management Model for Traditional

Village-based Tourism Objects

Tourism village appears as the development of village
area that does not shift, but tends to develop the potential
of the existing village by empowering the capabilities of
the elements in the village, that serves as an attribute and
makes the tourism products on the small scale into a
series of tourism activities and can give also fulfill a
series of travel needs, both in terms of attractiveness and
as supporting facilities [12]. The development of a tourist
village make the best use of natural resources to attract
tourists to visit the area concerned to bring the benefits
and prosper the surrounding community.

Culture exists due to the agreement on norms that
have been made by a community, which is rooted in the
noble values of character possessed by the community
group. Local wisdom includes traditional views and
knowledge that become reference in behaving and has
been practiced from generation to generation to meet the
needs and challenges in the society life. Local wisdom
functions and is meaningful in society, both in preserving
natural and human resources, keeping customs and
culture, and being useful for life. Local wisdom includes
the activities, knowledge, and also beliefs in the way of
managing nature that is oriented towards environmental
sustainability. Each region has different local wisdom,
based on the level of understanding and intelligence and
the adaptability of local humans to their environment
[13].

Guidelines for the scope of sustainable tourism
development can be seen in the Regulation of the
Minister of Tourism of the Republic of Indonesia
Number 14 in 2016 concerning Sustainable Tourism
Destinations [14]. The sustainable emphasis is not only
on sustainable environmental preservation and economic
development, but also on the cultural sustainability. Bali
has the value of local wisdom in developing tourism.
Hinduism, culture, nature, and local legal traditions
(awig-awig) give additional value in the way of
developing cultural tourism.

Related to tourism development in Bali Province,
some regulations affect cultural tourism which serves as
the basis for its management, such as the Bali Provincial
Regulation Number 2 in 2012 concerning on Balinese
Cultural Tourism which regulates spiritual tourism
{Article 8 paragraph (m)} and in fact, it has not involved
ecotourism in the text (article) of Cultural Tourism. In the
view of cultural tourism in Bali, local wisdom should be
considered, like the beliefs of the Balinese people, which
are based on Tri Hita Karana and inspired by Hinduism
(Article 11 paragraph (a) of Regional Regulation,
Number 2 of 2012).

Traditional village-based tourism is very influential
on the development of economic in the traditional village
or even pakraman village. The management of potentials,
which exist in the traditional villages of each region on
the island of Bali, has its charm and characteristics. The
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government has provided narration to improve tourism
potential. Regulations related to the management of
custom-based tourism villages have not yet been
regulated explicitly in the legislation with regard to the
tourism in the legal tourism order in Indonesia.

In managing tourism villages, every traditional
village has the right to manage its villages and cooperate
with local governments, the private sector, and others.
The region-scale joint venture made with a memorandum
of understanding model between the local government
and pakraman village is followed up with the Regent's
decision to implement the Management of Tourist
Attractions and Objects. Implementing Public Policy
Law in the sustainable management of traditional village
or pakraman village-based tourism villages, whether
managed by traditional villages or even managed by the
Regional Government, needs regulations governing
investors as the form of embodiment of tourism activities
in Bali, which is contained in Regional Regulations. This
aims to synchronize local government and traditional
villages with regard to the management of traditional
village-based tourist destinations in the Province of Bali.
Thus, the regional regulation, later, can become strong
legal umbrella for the traditional villages in managing the
tourism potentials in their area. However, this is done
while still upholding the values of Hindu religious
teachings, namely Tri Hita Karana in every
management. The goal is about to create the
sustainability of the tourism and preserve the natural
environment, social culture, and also religious systems of
the pakraman village community. Thus, traditional
village-based village tourism can be realized, provide
welfare for the surrounding community, and maintain
Taksu on Bali’s island.

4. CONCLUSION

Of course, the development of tourism potential is
guided by Law Number 10 in 2009 concerning Tourism.
Acrticle 8 of the Tourism Law stipulates that “tourism
development shall be carried out based on the tourism
development master plan consisting of the national
tourism development master plan, a provincial tourism
development master plan, and a regency/municipal
tourism development master plan.” In the provisions of
Article 9 Paragraph (1) of the Tourism Law, “the master
plan for the development of national tourism shall be
regulated in a Government Regulation.” The government
also states in the Government Regulation Number 50 in
2011 concerning National Tourism Development Master
Plan 2010-2025 as the implementing regulation of the
Tourism Law. In the provisions of Article 28 letter ¢ of
PP Number 50 in 2011, the policy direction for the
community empowerment with the tourism includes
increasing the potential and capacity of the local
resources through the development of productive
businesses in the tourism sector. One of the strategies that
can be taken to increase the potential in question is to
develop the potential of local resources through tourism
villages, as stated in Article 29 paragraph (3) letter b of
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Government Regulation Number 50 in 2011. Stipulation
of the Government Regulation is undoubtedly the basis
for evolving the potential of local resources through
tourism villages that includes encouraging community
participation in the tourism through the development of
tourist villages, which used to develop the potential of
local resources.

Traditional villages have the authority to manage
their villages and collaborate with local governments, the
private sector, and also others regarding the management
of tourist villages. The regional cooperation agreement
made with the model of the memorandum of
understanding between the local government and
Pakraman village is then followed up with the Regent’s
decision on the Appointment of Implementing the
Management of Tourism Objects and Attractions.
Implementing Public Policy Law in the sustainable
management of traditional village or pakraman village-
based tourism, whether managed by traditional villages
or jointly managed by local governments, needs
regulations governing investors as the form of
embodiment of tourism activities in Bali, which is
contained in the regional regulations. Thus, traditional
village-based village tourism can be realized, provide
welfare for the surrounding community, and maintain
Taksu on Bali’s island
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ABSTRACT

The COVID-19 pandemic has disrupted the economic and health sectors and many obstacles in resolving industrial
relations conflicts. One of the ways to resolve the conflict between employers and employees are through the action of
mediation. This research aimed to know the role of mediators in resolving industrial relations disputes amid the COVID-
19 pandemic and the obstacles faced by the mediators in resolving the industrial relations conflicts between the
employees and employers. This research was conducted using normative law method applied through examining library
materials as the secondary data. The results of this research assert the role of mediators in resolving industrial relations
conflicts and the diversity in the settlements during the pandemic. Obstacles faced by mediators are uncovered as well.

Keywords: Arbitration Disputes, Mandatory Clause.

1. INTRODUCTION

A company cannot run alone; therefore, it takes
support from workers to assist an entrepreneur in running
a company. The statement supports this that an
entrepreneur cannot run a company alone in a
company. [1]. Employees and employers should work
together to achieve the company's goals, that is, to create
or produce goods or services to make a profit. The
creation of the relationship between employees and
employers is an employment relationship. [2]. The
employment relationship gives the evidence that person
is working for another person or a company with an
employment agreement made orally or in writingcontains
the authority of each between employer and the
employee. [3]

Law Number 13 in 2003 regarding Manpower and the
State Gazette of Indonesia in 2003 Number 39 of the
Supplement to the State Gazette of Indonesia Number
4279 (known in Indonesia by the abbreviation UUK)
strengthens the position between employees and
employers is no longer unequal. This happens because, in
the law, the rights and obligations that shall be given to
employees by employers and vice versa are prescribed.
In the work relation or industrial relation, the employee
is obliged to conduct their obligations as an employee by
doing the work and obeying company regulations or even
work laws, namely a series of regulation that manage all
events related to the work of person for another person
by receiving wages. [4]

In practice, conflicts between employers and
employees are unavoidable. Differences in desires often
lead to disputes between them. Employees, are
considered contrary to the wishes of entrepreneurs who
want to reduce production the costs to get large
profits. [5]. These things have given rise to conflicts or
disputes. The entrepreneur always wins like the one who
has the right to make decisions. There are several sources
of conflict; among them are inhumane treatment, limited
resources, different goals, poor communication, task
interdependence, inappropriate reward systems, and

diversity of social systems, personal persons,
jurisdictional ambiguity, and organizational
differentiation. [6]

Disputes occurring are as Industrial Relations
Disputes, which must be resolved to build dynamic and
great industrial relations. These things need to be realized
optimally between employers and employees and a
combination of employers or even employees by the
values of Pancasila. In the settlement of industrial
relations disputes, several ways can be taken as follows:

1. A bipartite negotiation by deliberation and
consensus to reach an agreement must be carried out
first. Suppose different bipartite dispute resolution
cannot be carried out. In that case, the parties may
undertake other non-litigation settlements such as
mediation,  conciliation, or arbitration. [7].
Industrial Relations Mediation, hereinafter referred
to as mediation, refers to the settlement of a dispute
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over right, a dispute over interest, a dispute over
termination of employment, and a dispute among
trade union or labor union within one company and
the deliberation mediated by one or more neutral
conciliators

2. Industrial Relations Conciliation refers to the
settlement of the dispute over interest, a dispute
over termination of employment, or disputes among
trade union or labor union in only one company
through deliberation mediated by one or more
neutral conciliators.

3. Industrial Relations Arbitration, hereinafter referred
to as arbitration, refers to the settlement of a dispute
of interest, and a dispute among trade union/labor
union in only one company outside the Industrial
Relations Court, through a written agreement from
the disputing parties to put their dispute resolution
to the arbitrator, whose decision is binding on the
parties and is final.

At the Manpower Office, the settlement of industrial
relations disputes is conducted through the mediation
mediated by a mediator.

COVID-19 pandemic having hit the world has also
impacted various aspects of individual life in the society,
especially in the field of employment. The emergence of
the COVID-19 pandemic has affected the performance of
employees, company productivity finances also the
obligation of employers to put all aspects of the
operational cost needs, like the normative rights of
employees, including wages. This makes the company to
make policies to minimize operational costs incurred
through various policies. For instance, conduct
production reduction, delay payment of wages to reduce
wages, working hour reduction, and layoffs to perform
unpaid leave and unilateral termination of employment.

During the pandemic, 1,792,108 million employees
in Indonesia were laid off. The figure of 1.79 million
employees is based on the data from the Ministry of
Manpower of Indonesia, which was updated until May
27 2020. [8] Terminating employees, the Indonesian
Minister of Manpower, lda Fauziyah, appealed to
companies to do several alternatives and make the
termination of employment the last step in dealing with
the COVID-19 pandemic.

To prevent more job terminations by employers, the
Indonesian Minister of Manpower, lda Fauziyah, has
held dialogue with Apindo and the Trade Unions or
Labor Unions regarding the impact of COVID-19 on the
working continuity and also anticipating and handling it.
To overcome the industrial relations problems between
employees and employers because of the COVID-19
pandemic, the Minister of Manpower has also
strengthened the role of Industrial Relations Mediator as
the third party if the employees and employers do not find
an agreement during negotiations.

The role of the Industrial Relations Mediator is
significant, considering that harmonious industrial
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relations are indispensable for the continuity of business.
Harmonious industrial relations is used to improve the
productivity and prosperity of the employees and
employers. This article will discuss the role of mediators
in resolving industrial relations disputes during the
COVID-19 and the obstacles faced by mediators in
resolving industrial relations disputes  between
employees and employers.

2. METHOD

The preparation of this article was carried out using
normative legal conducted by examining library
materials as the secondary data. [9]. The statute approach
is applied, namely by searching for the laws and
regulations related to the issues to be discussed.

3. RESULT AND DISCUSSION

3.1 The Role of Mediators in Resolving Industrial
Relations Disputes during the COVID-19 Pandemic

A mediator appointed by the Office of the Manpower
and Energy and Mineral Resources Office of the
Republic of Indonesia (ESDM) of Bali province must
fulfill the requirements specified in Decree of the
Ministry of Manpower and Transmigration of Indonesia,
especially concerning on the points of authority, honesty,
fairness, and impeccable behavior, because mediator is in
charge of providing options when there is no agreement
at the mediation session can be reached.

Before an industrial relations dispute is registered
with the Manpower and Energy and Mineral Resources
Office of the Province of Bali, the parties must firstly do
bipartite negotiation between employees or trade unions
and employers to find the solution. The bipartite
negotiation can be held for 30 days. However, if one of
the parties refuses to negotiate during that period or has
conducted negotiations, but cannot reach some
agreements, then the negotiations are considered as
failure.

Bipartite negotiations that fail may be registered by
one or even hoth parties to the agency that own the
authority in the local human resources sector. Bali
Province Manpower and ESDM Office by attaching
evidence to resolve through the bipartite negotiations that
have been made. Parties who have been invited to hold
the bipartite negotiations, but the second parties are
unwilling can give the evidence explaining that they have
invited the second party to negotiate. The evidence
referred to is in the form of an application for bipartite
negotiations. If the evidence is incomplete, the party
concerned should be asked to complete the dispute
reporting file and give them the time to complete it by the
provisions, namely no later than 7 working days from the
date of receipt of the return of the file.

The regulation stipulates that the agency in charge of
resolving disputes between the company of employee and
an entrepreneur, the Manpower and ESDM Office of the
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Province of Bali - shall offer the parties to resolve their
dispute with conciliation and arbitration. Settlement
through conciliation is done to settle a dispute of interest,
a dispute over termination of employment, or a dispute
between trade unions or labor unions. Meanwhile,
settlement through arbitration is done to settle disputes of
interest and disputes between trade unions or labor
unions. However, at the Bali Provincial Manpower and
ESDM Office, no settlement model with the conciliation
or arbitration has been found despite having previously
been offered in the form of choosing to resolve the
disputes through mediation conciliation or arbitration.
After the parties choose dispute resolution model, the
next step is about to mediate.

Before conducting the mediation, the Technical
Administration officer records the case in the Mediation
Agenda Book, which includes the Complaint Date,
Identity of the Complaining Parties, Type of Dispute, and
also Dispute Registration Number. This is done after the
complaint for recording the dispute.

After receiving the delegation, the Mediator will
conduct mediation after having previously researched the
problem and the parties concerned. The parties concerned
must attend based on the specified schedule by bringing
the necessary evidence during the mediation. During the
COVID-19 pandemic, the mediation process was halted
for a month before it finally reopened but by
implementing health protocols, such as wearing masks,
washing hands before entering the mediation room, and
maintaining a physical distance. There are also
restrictions on the number of representatives from the
employees, employers, and indorsee who attend the
mediation.

The mediator leading the mediation shall be neutral.
The mediator will give chance for the parties involved in
the dispute to intricate the chronology of the problems
that occurred. It then proceeds with conveying the points
of the lawsuit filed by the disputing parties. The mediator
will also inform the options that can be taken from the
statements of both parties to be then handed back to the
parties to establish whether or not to agree with the
options or choices given. This is usually done when both
parties find it difficult to reach an agreement during the
mediation session.

If the mediation goes well and an agreed solution is
found, thenCollective Agreement signed by both parties
and witnessed by the Mediator will be drawn up. The
signed Collective Agreement will be registered with the
Industrial Relations Court at the District Court in the
jurisdiction where the parties made the Collective
Agreement to obtain a registration certificate. The goal is
to order that the agreement is binding, has legal force, and
must be implemented by both parties. Suppose the
Collective Agreement is not implemented by one of the
parties. The party who feels aggrieved shall be able to
apply for execution to the Industrial Relations Court at
the District Court to obtain an execution determination.
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If the mediation session between the two parties does
not agree, the Mediator will issue the written
recommendation. This written recommendation should
be submitted to both parties within no later than 10
working days from the first mediation. This written
recommendation will be Collective Agreement when
both parties agree to the written recommendation from
the Mediator. If one or both parties refuse the written
recommendation from the Mediator, the parties shall be
permitted to take the matter to the Industrial Relations
Court (IRC).

The parties who have received the written
recommendation from the Mediator shall have given a
written answer to the Mediator no later than 10 (ten) days
from the receipt of the written recommendation. The
answer consists of the approval or even rejection of the
recommendations. Suppose both parties have agreed to
written recommendation from the Mediator within a
period of no later than 3 working days based on the
written recommendation being approved. In this case, the
Mediator shall assist the parties in making Collective
Agreement which is registered at the Industrial Relations
Court at the District Court to obtain the certificate of
registration.

On the other hand, if one or both parties give a refusal
answer, it shall be deemed to have rejected the suggestion
from the Mediator. In this case, one or both parties may
file an appeal to the Industrial Relations Court (IRC).
Although the Mediator is not aware with the decision of
the parties to appeal or not to be carried out at the
Industrial Relations Court, the problem will be
considered resolved at the Bali Province Manpower
and ESDM Office until a Written Recommendation.

Mediation is practically carried out following the pre-
pandemic mediation procedure, which refers to Law
Number 2 in 2004 regarding the Industrial Relations
Dispute Settlement. What distinguishes, it is that in
addition to referring to Law Number 13 of 2003
concerning Manpower, the Mediator in dealing with
employment issues also pays attention to the Circular
Letter of the Minister of Manpower Number
M/3/HK.04/111/2020 of 2020 concerning Protection of
Workers/Labourers and Business Continuity in COVID-
19 Prevention and Control Framework.

In overcoming problems related to Termination of
Employment, if based on the circular letter, employers
are allowed to change the amount and method of payment
of wages for the employee who are temporarily laid off
due to the COVID-19 pandemic with the permanent
record based on the agreement of both parties.

3.2 Obstacles Faced by Mediators in Resolving
Industrial Relations Disputes between Workers and
Employers

The factors that hinder the settlement of industrial
relations disputes at the Department of Manpower and
Energy and Mineral Resources of Indonesia of the
Province of Bali are related to the Concept of
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Effectiveness based on Soerjono Soekanto, which
includes:[10] the first is to look at the legal factor. This is
related to the Mediator’s obligation to issue
recommendations if an agreement is not reached in the
settlement  process. In  practice,  sometimes
recommendations are given at times that are not by the
provisions of the Industrial Relations Dispute Settlement
Law Article 13 paragraph (2) letter b, which determines
that the appointed Mediator shall have issued a
recommendation no later than ten working days from the
first mediation session. This is due to requests from the
disputing parties. One of the disputing parties asks for
time to consider giving an agreement that can be exceed
the time limit determined by the law and result in delays
in the dispute resolution process.

The second factor is to look at the perspective of law
enforcement. The facts obtained from the Department of
Manpower and Energy and Mineral Resources of the
Republic of Indonesia of Bali Province show very few
available mediators. This affects the effectiveness and
efficiency of the mediation efforts. The Mediator's
workload is quite heavy since each Mediator is tasked
with serving mediation requests and serving consultation
requests from many parties who need it.

Facilities become the third inhibiting factor. The
condition of the COVID-19 pandemic causes the
mediation process to be rather difficult to carry out
because when it is done face to face, the involved parties
are obliged to implement health protocols, such as
avoiding crowds involving more than five people in one
room as ordered by the government to break the chain of
the spread of the COVID-19. Therefore, the performance
of the mediation process was shifted to online
implementation. Unfortunately, not all parties can use
online meeting applications well, such as WebEx, Zoom,
WhatsApp, and even email. In addition, the online
meeting process is also very dependent on the stability of
the internet network at the place of the respective parties
involved.

The fourth obstacle lies in the community factor. It
can be seen that in the implementation of mediation, it is
tough for the entrepreneurs involved in industrial
relations disputes to appear at the time of mediation. This
hinders the mediation session because those who
represent the entrepreneur or a power of attorney in
practice cannot make direct decisions in the Mediation of
Industrial Relations Disputes to speed up the mediation
in order that an agreement or win-win solution is reached
between the employees and employers. Coercion of
opinion between employers who deny committing
violations of workers' rights and workers whose demands
burden the entrepreneur also becomes an obstacle to
mediation. Sometimes the parties are not open but cover
up the truth of what happened, which makes it difficult
for the Mediator to figure out the facts that happened. In
addition, no data or letters are required as a source of
information to continue the mediation process. With no
working contracts being made, the mediators found it
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challenging to do negotiation process and find solutions
to resolve disputes.

The fifth obstacle lies in the cultural factor. The
disputing parties do not comply with the rules that the
Mediator has explained. For instance, ethical violations
are committed by the parties; each party seems to want to
bring down the other by expressing the weaknesses and
disreputes of the other party. In addition, many of the
parties were not present on time and did not even want to
be present when called by the Mediator.

4. CONCLUSION

The role of the Mediator in resolving industrial
relations disputes can be said to have been realized by the
provisions of Law Number 2 in 2004 concerning
Settlement of Industrial Relations Disputes. The
difference in the implementation of mediation before and
after the pandemic apart from referring to Law Number
13 in 2003 regarding Manpower, mediators in dealing
with labor issues also pay attention to Circular Letter of
the Minister of Manpower Number M/3/HK.04/111/2020
of 2020 concerning Protection of Workers/ Labor and
Business Continuity in the Context of Prevention and
Control of COVID-19. There are also several obstacles
faced by mediators in resolving industrial relations
disputes. These obstacles include the Law on Industrial
Relations Dispute Settlement, which stipulates limited
time for mediators in giving advice, the number of
mediators which is considered very lacking, the
limitations of the parties in using teleconference
technology as a support for the industrial relations
dispute settlement process and the difficulty of making
the disputing parties attend the dispute resolution
process. In addition, the lack of discipline of the parties
in carrying out the applicable rules in settling the
industrial relations disputes also hinders the efforts of the
Mediator to resolve.
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ABSTRACT

This paper aims at obtaining legal solutions to build the concept of wage policies during the COVID-19 pandemic to
maintain the continuity and development of local wisdom-based tourism businesses. The covid-19 pandemic has a
significant impact on local wisdom-based tourism industries’ development. Decreased income caused the disability to
pay workers' standard wages. Numbers of companies were forced to close and stop operating, which affected tourism
development as a source of income and a component to communicate Indonesian wealth. The Law on Manpower has
regulated the minimum wages, stating that it must comply with the Minimum Wage Provisions. The denial of this
provision leads to criminal sanctions for entrepreneurs. Wages are paid based on the agreement of entrepreneurs and
workers. However, this agreement should not regulate the nominal value under the minimum wage provisions because
it makes the agreement null and void. Laws and regulations normatively hinder the company's efforts to develop tourism
based on local wisdom. Through the normative juridical method, this research found a legal solution concept to answer
the problem. The wage system must be based on individual workers' statements to obtain the nominal amount of wages
based on the tourism company's ability. This concept should be an accommodation for legislators to carry out legal
making or legal repairing of laws and regulations in the field of labor relations to save the sustainability of local wisdom-
based tourism business development.

Keywords: Local wisdom, Pandemic, Solutions, Wages.

1. INTRODUCTION

The tourism sector is not limited only to the tourist
destination context. However, it is also synergycally
correlated with other cases, namely traveling from one
place to another, taking accommodation concerning
socio-cultural conditions, and providing souvenirs at the
tourism spot [1]. The systematical correlation of these
components is known as the tourism industry. The
tourism industry is a collection of interrelated tourism
businesses to produce goods and/or services for the needs
of tourists [2]. In this business, a business actor is well-
known as a tourism entrepreneur.

The Covid-19 pandemic has brought a severe effect
on almost all industries sectors in Indonesia, such as
transportation, travel, warehouses, the accommodation
and food provision sector, and the tourism sector. There
are about 11.83% of Indonesian workers in the sector of
tourism industry [3]. In Indonesia, based on Badan Pusat
Statistik (Central Statistics Agency) data, or is referred to
as BPS, the number of foreign tourist arrivals in 2020 was
only 4.022 million visits, or it decreases 75.03 percent
compared to 2019, which could reach the target of 16.1
million visits. The impact of the Covid-19 pandemic on
the tourism industry sector is the absence of hotel rooms

and inns booking. The number of passengers on planes
and other transportation has drastically reduced,
especially for foreign tourists. The absence of tourists
also causes food and beverage providers, especially in
tourist destinations, to lack the income to go out of
business. Many arts, entertainment, and recreational
services that rely on tourism activities are stopped
operating too. The interest of domestic tourists is also
reduced. People are reluctant to travel because they are
worried about being infected by Covid-19 [4]. This
condition is indeed worrying both for tourism
development, especially those based on local wisdom,
and the world of work to build the welfare of workers and
their families through the tourism companies.

The Covid-19 pandemic does not change the rights
and obligations of the parties in the working relationship,
i.e., workers and employers. The new regulation on
human resources, namely Act No. 11 of 2020 Undang-
Undang Cipta Kerja(Laws on Job Creations),
hereinafter referred to as UUCK, does not make
significant changes to Act No.13 of 2003 Undang-
Undang Ketenagakerjaan (Law on  Manpower),
hereinafter referred to as UUK, regarding workers'
wages. The two-wage system regulated in the regulation
is the nominal amount of wages known as the Minimum

Copyright © 2021 The Authors. Published by Atlantis Press SARL.
Thisis an open access article distributed under the CC BY-NC 4.0 license -http://creativecommons.org/licenses/by-nc/4.0/.

31


mailto:dr.aries99@gmail.com

ATLANTIS

PRESS

Wage. The minimum wage consists of the Provincial
Minimum Wage as the nominal standard of each district
or city. The district minimum wage cannot be lower than
the provincial minimum wage. However, the problem
occurs since the minimum wage in 2021 does not
necessarily accommodate the actual conditions of
companies affected by Covid-19, including tourism
companies.

Although tourist visits are reduced during the Covid-
19 pandemic, as long as the tourism company operates,
the nominal wage for workers must be paid according to
the Regency Minimum Wage standard. This fact may
lead to termination of employment, and the tourism
companies go out of business. The number of tourism
companies no longer operating due to potential income
has undoubtedly resulted in the dismal development of
tourism businesses, especially those based on local
wisdom. Local wisdom-based tourism destinations are
located outside the city area, in which the availability of
facilities to reach the place involves various tourism
companies.

On the other hand, the labor regulations do not
provide a solution to deal with the impasse on workers'
wages. Therefore the tourism development efforts are
dilemmatic. The development of tourism businesses is
significant as a vehicle for building and communicating
cultural diversity, while the welfare of workers through
tourism companies is also the main thing. A legal
breakthrough is needed as a policy basis to get the
solutions when dealing with the wages problem. The
decision of tourism entrepreneurs to take alternative
policies by making wage agreements below the minimum
wage standard is undoubtedly reasonable. However, such
a policy deviates from the rules.

Based on the above description, the strategic issues of
this study are as follows:

e Does the arrangement of wages in an
employment relationship hinder the
development of local wisdom-based tourism
businesses?

e What is the legal solution for local wisdom-
based tourism entrepreneurs who cannot pay
workers' wages based on the provisions of the
Minimum Wage can carry on their business?

2. METHODS

The normative juridical research is applied to deal
with the above legal problems [5]. It is applied by
examining the existing laws and regulations. The objects
of this study are the laws and regulations concerning
human resources, including Act No.13 of 2003 on
Manpower, Act No.11 of 2020 on Job Creation, Act
no.10 of 2009 on Tourism, Act No.12 of 2011 on the
Establishment of Legislation and Government
Regulation no.36 of 2021 concerning Wages. This type
of normative juridical research is supported by a statutory
approach and a conceptual approach. The statutory
approach is carried out by reviewing various laws and
regulations, especially various matters concerning wages
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in employment relationships. The conceptual approach is
carried out by reading, understanding, and
accommodating various concepts about wages in
employment relationships and strategies to maintain
tourism companies. The comparative approach is carried
out by comparing the regulation of wages in terms of
working relationships in tourism companies, especially
those based on local wisdom.

3. RESULT AND DISCUSSION

3.1 The Wages Regulation of an Employment
Relationship in the Development of Local Wisdom-
Based Tourism Business

There are two laws and regulations governing
employment relations, i.e., the Act No.13 of 2003 on
Manpower (UUK) and Act No.11 of 2020 on Job Creation
(UUCK ) as a refinement of the UUK. Both regulations are
still valid by considering the principle of Lex Posteriori
Derogad Lex Priori [6]. The principle of Lex Posteriori
Derogad Lex Priorimeans that the new regulation in a law
overrides the old regulation. Thus the wages arrangement
in UUCK as a new law overrides the old regulation in the
UUK. However, the existence of the UUCK does not
revoke the UUCK because notall provisions in the UUCK
are regulated in the UUCK.

According to Article 1 number 5 of the UUK,
Entrepreneurs are:

e an individual, partnership, or legal entity that
operates a self-owned company;

e an individual, partnership, or legal entity that
independently operates a company that is not his
own;

e an individual, partnership, or legal entity was
residing in Indonesia representing the company
as referred to in letters a and b domiciled outside
the territory of Indonesia.

An employment relationship is an engagement
between an entrepreneur and a worker/laborer based on a
work agreement, which has elements of work, wages, and
order [7]. As long as the relationship between the tourism
entrepreneur and the workers is based on an agreement
that regulates job descriptions, wages payment, and
orders from the entrepreneur, the employment
relationship exists, and the parties are subject to labor
law.

Based on these provisions, the matter of remuneration
for workers at tourism companies submitted to the laws
and regulations in the field of labor law, namely UUCK
and Government Regulation No. 36 of 2021 on Wages.
Article 88E (2) of Article 88E (2) states that: Employers
are prohibited from paying wages lower than the
minimum wage. Such provisions are emphasized in
Government Regulation No. 36 of 2021 Article 23
paragraph (3). By this regulation, the tourism company
workers are entitled to receive wages according to the
minimum wage provisions. Although the UUCK
stipulates that workers' wages can be paid through an
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agreement, the nominal wages should not be lower than
the minimum wage. Minimum wage is a policy of the
central government to realize the rights of workers to a
decent living for humanity.

Furthermore, there are two legal aspects regarding the
agreement between employers and workers on the
payment of the minimum wage, namely:

e The aspect of criminal law. An agreement
(between workers and employers) to pay wages
below the minimum wage is a criminal offense
punishable by imprisonment between 1 year to 4
years and/or a fine of Rp. 100 million to Rp. Four
hundred million[8].

e The aspect of civil law. A deal in an agreement,
including a work agreement, must not conflict
with the laws and regulations. Thus, agreement
on wages below the minimum wage is null and
void[9].

Based on the above legal provisions, the decrease of
tourist visits and the reduction of working hours, which
causes a decrease in income of tourism companies,
basically cannot be used as an excuse to deviate from
paying the minimum wage. This material on wage
arrangements is burdensome for tourism companies
because they do not accommodate developments and
business situations due to the COVID-19 pandemic,
which the end cannot be predicted. The government, in
principle, is responsive to this issue, but they seem to be
half-hearted in taking legal policies in the field of
employment relations.

The government's response is proven by issuing a
Circular Letter of the Republic of Indonesia Number
M/3/HK.04/111/2020  concerning  Protection  of
Workers/Laborers and Business Continuity in the
Context of Prevention and Control Covid-19, which is
addressed to the Governors (hereinafter referred to as
SE). In the Circular Letter, in number Il point 5, it is
stated that for companies that limit their business
activities due to government policies in their respective
regions for the prevention and control of COVID-19,
causing some or all of their workers/laborers to be absent
from work, considering the continuity of the work, the
change in the amount and method of payment of workers'
wages is carried out by the agreement between the
entrepreneur and the worker.

Reviewing the theoretical concept of enactment of
laws and regulations, the SE material deviates from the
UUCK because the amount of worker's wage is regulated
under an agreement. Meanwhile, the status of norms
containing deviant rules is found in SE. Based on Act No.
12 of 2011 on the Establishment of Legislations, the
existence of SE is not included in the category of
statutory regulations, for the existence of SE is
meaningless. Thus, the wage arrangements, especially
for tourism company workers during the COVID-19
pandemic, cannot answer the problems that arise to
maintain the business continuity of tourism companies.
In other words, the laws and regulations governing the
employment relationship, in this case, the UUK and
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UUCK and the regulations below are an obstacle to the
continuity of tourism companies in developing tourism
potential, including local wisdom-tourism. Legislation is
functionally expected to be a solution in national disaster
situations and conditions. However, it has become
counterproductive, which creates new problems in
tourism development based on local wisdom.

3.2 Legal Solutions for Remuneration of Local
Wisdom-Based Tourism Workers

The function of law is to protect human rights,
including workers' rights. In addition, the law is also an
element and aims to achieve justice oriented towards
usability and benefits. The functions and objectives of the
law are closely related to the constitutional commitment
of the 1945 Constitution of the Republic of Indonesia,
which stipulates that Indonesia is a welfare state. The
concept of a welfare state, according to Bagir Manan, is:

“The state or government is not merely a guardian of
security or public order, but the main bearer of the
responsibility to realize social justice, general welfare,
and the greatest prosperity of the people [10].”

Bagir Manan further states that the conception of
modern legal state or welfare state law contains three
political, legal, and socioeconomic aspects. The political
aspect requires the limitation of state power in political
life. The legal aspect requires the state to prioritize the
rule of law in the law enforcement process, the principle
of legality, and the rule of law. In contrast, the social
aspect requires the creation of social justice and general
welfare. In this case, it is also the welfare of workers.

According to Muchsan, a welfare state aims to
promote the welfare of its citizens equally, and four, the
state is required to provide the best and most
comprehensive possible service to the community.
Without these qualified services, it is impossible to
realize prosperity in people's lives. In connection with
these characteristics, a definite symptom that appears in
the welfare state is government intervention in aspects of
the life of the wider community. Government
intervention in this aspect of community life is required
to create equitable social welfare [11].

By the above concept, morally and functionally, the
government should be proactive in taking concrete steps
as a form of service to deal with the problem of
developing local wisdom-based tourism during the
COVID- 19 pandemic. In the legal field, government
organs must issue authoritative public decisions based on
Act No. 12 of 2011 concerning Legislation.

The impasse of solutions in the field of wage
regulation that threatens the survival of tourism
companies has made entrepreneurs take unconstitutional
policies in the form of violating the rules by using the
principle of agreement. With the consideration that they
are not entangled in the crime of wages, the entrepreneur
carries out a tactic of providing wages for tourism
company workers through the basis of an agreement. The
content of the agreement is the willingness of workers to
receive wages below the nominal minimum wage
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provisions. The legal concept of this condition is that an
agreement is a law for the parties who make it. The
parties, the entrepreneur and the workers, may not
recognize that the agreement shall not contradict the laws
and regulations, morality, and public order.

Meanwhile, the agreement on wages is contrary to the
UUCK and Government Regulation No. 36 of 2021
concerning Wages. Thus it is normatively null and void.
Therefore, the solution of the wage problems shall be
regulated in the form of legislation.

A short-term legal solution that can be done as a
loophole to overcome the problem of wages for tourism
company workers is a statement of commitment from the
workers. The statement of capability, in this case, is the
willingness of workers to receive wages at a rate
according to the ability of the tourism company. The
legislation does not regulate this kind of worker
statement. However, it does not mean that the statement
of the worker has no legal consequences. At least it
provides security for the employer because of the nature
of the worker's statement as the will of the individual
worker. As long as it does not conflict with laws and
regulations, decency, and public order, the concept of
workers' statements regarding wages can be categorized
as the legal solution. Legislation indeed prohibits
employers from providing wages below the minimum
wage, including making a deal in the form of an
agreement. However, if the workers are willing to accept
the decision, no single regulation prohibits it.

In the rule of law, the written will of the worker is a
form of the statement. Legally, a statement letter, also
known as an acknowledgment letter, contains a written
explanation and bind responsibility. A statement letter is
made to provide information about an important matter.
It is a form of the document made to be used as evidence
to specific actions, facts, or circumstances of a civil
matter. This letter is a private deed.

The statement letter is also intended for the Maker
Party, the Receiving Party, and the Party stated in the
Statement Letter. Thus, it means that the main difference
between a letter of agreement and a statement letter lies
in the function of the letter. There must be two or more
parties who make it in the agreement letter, while the
statement letter is unilateral.

To be legal, the letter must be signed on sufficient
stamp duty so that the statements made are considered
accountable. This statement can apply to individuals or
groups, or organizations. A statement is used to bind
someone to a specific capability, to explain or to admit
something. This written statement can be signed and has
more legal force than an oral statement. The affixing of
stamp duty as a part of the statement will further
strengthen the contents and information contained in the
letter. For the recipient, the statement letter is evidence to
hold the Party responsible for the material stated. For the
maker, it is also a means of evidence that the maker has
to carry out the facts of the will that has been stated.

The statement letter will have a legally binding force
and the strength of evidence equal to an authentic deed if
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the truth is recognized by the person who signed it as
regulated in article 1875 of the Civil Code.

“In the event that a party denies his writing or signature

or even if the heirs or the rightful parties do
notrecognizeit, the judge order that the authenticity
thereof shall be legally investigated.”

By the provisions of the Civil Code, formally, the
author acknowledges that he is the person who wrote and
signed the letter. Materially, the author must also admit
that the letter’s contents are valid based on the facts. It
means that the letter's contents are made according to the
maker's will or are not under threats, coercion, or pressure
in any form from other parties [12]. Based on the idea of
preventing a vacuum of rules, agreement principles, and
legal rules regarding the enforceability of statements, the
legal solution to answer the problem of wages for tourism
company workers is the concept of workers' statements
to accept any counter achievement from the company in
the form of wages according to the company’s ability.

4. CONCLUSION

Laws and regulations in the field of human resources,
in this case, the UUK and UUCK, and the regulations
under them, in principle, hinder the efforts to create
tourism business continuity, especially local wisdom-
based tourism. This obstacle is reflected in the wage
arrangement that does not accommodate the actual
conditions of the COVID-19 pandemic, which causes a
decrease in income due to decreased number of tourist
visits. The legislation does not provide a solution to
create an alternative wage system by the capabilities of
tourism entrepreneurs.

The legal solution recommended in dealing with the
issue of wages for tourism company workers, especially
for local wisdom-based tourism, is to provide space for
individual workers' statements as evidence of their
willingness to receive wages below the minimum wage.
This solution is carried out to fill the legal vacuum to
support local wisdom-based tourism business continuity.
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ABSTRACT

Indonesia has enacted Law No. 11 of 2010 on cultural heritage and other national laws and regulations to protect cultural
heritage, among others, by implementing cultural heritage ratings. Indonesia has also ratified the 1954 Den Haag
Convention and its First Protocol which also regulates the protection of cultural property during armed conflict. The
problem arises whether any legal correlation between the two instruments in relation to the implementation of the
tourism business. This research is a secondary data-based normative research with a content analysis approach. Based
on the discussion, the two instruments are related to each other and are complementary. The scope of application of
Cultural Heritage Law can be expanded to protect cultural heritage, and the zoning of cultural heritage can be
strengthened by using internationally recognized zones based on humanitarian law, including the international symbol
for cultural property. The primary duty of the Government and business stakeholders in the tourism business is to ensure
no military character in their business and keep the status of their personnel and business staff as civilian persons.

Keywords: Cultural heritage, Hague convention 1954, Humanitarian law, Law No. 11 of 2010 on cultural

heritage.

1. INTRODUCTION

The tourism sector in Indonesia is one of state income
that is very beneficial for economic growth.
Opportunities generated from the tourism sector can
generate job opportunities, reduce unemployment,
provide a positive image for the region concerned, and
increase prosperity for the surrounding area. In addition
to the various advantages and positive factors resulting
from business in the tourism sector, there are also risk
factors in its implementation. One of these risks is when
the tourism sector business must continue to be carried
out in situations of armed conflict. When a conflict
occurs for a long time and is protracted in nature, the
tourism sector business will face a somewhat
complicated situation. On the one hand, the business
must continue to run because it generates income.
However, on the other hand, there is a risk for the
unsuccessful implementation of the business in question.

Concerning the tourism business related to cultural
heritage objects, such as Jakarta’s old city area, several
legal obligations must be carried out by business people,
both government-owned and private companies. In a
peaceful situation, Law no. 11 of 2010 on Cultural
Heritage has formulated what obligations must be carried
out in the context of preserving cultural heritage. On the

other hand, Indonesia has also ratified The Hague
Convention 1954 and its Protocol I, which regulates the
protection of cultural objects during armed conflict.
Indonesia has also ratified Presidential Decree No.
234/1966. The ratification was carried out without
reservation. All the clauses in the agreement bind
Indonesia as a party to the agreement and create an
obligation on Indonesia to make implementing rules. The
problem that arises, in this case, is whether there is a
positive correlation between the two instruments related
to the implementation of the cultural heritage tourism
business.

2. RESULT AND DISCUSSION

2.1 The Meaning of Cultural Heritage/Cultural
Property

According to Law no. 11 of 2010 (hereinafter referred
to as the Cultural Heritage Law), cultural heritage is a
material heritage in nature located on land and/or in water
that needs to be preserved because of its essential value
for history, science, education, religion and/or culture
through determination process. The cultural heritage can
be in the form of cultural heritage objects, both natural
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and manufactured; movable or immovable, in the form of
a unit or group or part thereof, or the remnants of which
are closely related to culture and the history of human
development. In addition, what is included in the cultural
heritage are cultural heritage buildings, cultural heritage
structures, cultural heritage sites, and cultural heritage
areas, namely geographical units that have two or more
cultural heritage sites located close together and/or show
distinctive spatial characteristics.

While The Hague Convention of 1954 uses the term
cultural property, which includes movable and
immovable objects that have essential values as cultural
heritage for every human being. Such as architectural,
artistic, or historical monuments, archaeological sites,
groups of buildings which as a whole have historical or
artistic value; works of art; manuscripts, books, and other
objects of artistic, historical, or archaeological value, as
well as knowledge collections and collections of
important books or archives or reproductions thereof. In
addition, what is included in cultural property is a
building intended to preserve or exhibit movable cultural
objects, including a location consisting of many cultural
properties called centers containing monuments.

By looking at the definitions contained in the two

legal documents, it can be concluded that both provide
similar meanings. The different terminology used reflects
the abstract and ideal concepts for the word "heritage,"
while the word "property" is more concrete, but the said
terms would be strictly complementary (Frigo, 2004).
However, the approach taken by each is different. The
Cultural Heritage Law provides more definitive
boundaries, while The Hague Convention prefers to
provide an example. For example, The Hague
Convention expressly stipulates that a collection of
essential books or manuscripts is a cultural property. At
the same time, the Cultural Conservation Law covers this
matter with the meaning of cultural heritage objects. This
is confirmed in the explanation of Article 18 paragraph
(2), which explains that the collection referred to in the
article is material evidence of cultural results, including
ancient manuscripts.
The Cultural Conservation Law makes cultural heritage
sites a separate classification of the five existing
classifications, while The Hague Convention classifies it
as the first of the three existing classifications.

2.2 Scope of Application

Although the two instruments provide a similar
understanding of cultural heritage, what slightly
distinguishes the two is the scope of application. The
Cultural Heritage Law is a provision that regulates the
preservation of cultural heritage so that the benefits can
be felt for future generations. According to the Cultural
Heritage Law, conservation actions are carried out in
three aspects: protection, development, and utilization of
cultural heritage both on land and in water. The
protection aspect consists of steps to carry out safeguard,
security, zoning, maintenance, and restoration. Aspects
of development are applied in the form of research,
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revitalization, and adaptation. Optimal utilization is
intended to achieve optimal results in religion, society,
education, science, culture, and tourism.

Meanwhile, The Hague Convention was formulated
by recognizing that cultural heritage is often a silent
victim in situations of armed conflict. The Preamble of
The Hague Convention also considers the need to
preserve cultural heritage, which is very important for the
world community so that such heritage must receive
international protection. The Hague Convention
stipulates that the protection of cultural property in times
of armed conflict consists of safeguarding and respecting
cultural property aspects. The security aspect requires
participating countries to take preparatory actions to
protect cultural property located in their national territory
against the consequences of armed conflict that may
occur by taking actions that are deemed necessary and
must be prepared in times of peace. In comparison, the
respect of cultural property obliges the state party to
refrain from taking actions that are expected to cause
damage to cultural property during armed conflict or
avoid acts of violence aimed at the cultural property
directly. In addition, states parties must also prohibit,
prevent, and if necessary, stop all forms of theft, looting
or illegal appropriation, and acts of vandalism against
cultural property. Although the provisions on the aspect
of security and respect are intended to protect cultural
property, there is a clause in the aspect of respect in which
it is stated that the obligation of the state party to protect
these cultural properties can be waived only in cases
where military necessity imperatively requires the
discharge of obligations.

In general, it can be concluded that the two legal
instruments have a different scope of application. The
Cultural Heritage Law is intended to preserve cultural
heritage oriented to be enjoyed by future generations. In
contrast, The Hague Convention is intended to protect
cultural heritage during the armed conflict from being
damaged or destroyed.

However, some provisions show the same actions in
both instruments. This can be seen from: first, the
classification of action. It is necessary to observe whether
protective measures consisting of safeguarding and
respecting cultural property in The Hague Convention are
the same as protective measures consisting of safeguard,
security, zoning, maintenance, and restoration measures
in Cultural Heritage Law. Based on the contents of the
articles in the two instruments, there are specific actions
with the same intention and purpose. For example,
actions that need to be taken related to theft, looting,
transfer, or illegal appropriation and acts of vandalism on
cultural heritage. This is included in The Hague
Convention and the aspect of safeguard and security in
the Cultural Heritage Law. The security aspect, for
example, is aimed at safeguarding and preventing
cultural heritage from being lost, damaged, or destroyed
(Article 61 paragraph 1). This is further strengthened by
the prohibition against partially destroying cultural
heritage, stealing, transferring, separating, or moving
cultural heritage abroad (Articles 66-69). The Cultural
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Heritage Law even stipulates that the security measures
can be carried out by the caretaker and/or special police
in charge of patrolling the cultural heritage area or
making reports on criminal acts related to cultural
heritage and arresting suspects, and submitting them to
the police. This last provision is similar to the provisions
in Article 8 paragraph (4) of The Hague Convention,
which stipulates that the protection of cultural objects can
be carried out by armed guards or police officers who are
authorized to guard or be present in the vicinity of these
cultural objects, and not to be used for military purposes.

Second, the scope of application. The aspect of
safeguard as regulated in Article 57 of the Cultural
Heritage Law provides the right for everyone to
safeguard cultural heritage in an emergency or coercive
situation. According to the elucidation of Article 57, the
state of emergency is a condition that threatens the
preservation of cultural heritage, including war. This
shows that the actual war situation has also been
considered by the drafting committee of the Cultural
Heritage Law as a possibility that could happen. On the
other hand, concerning protecting cultural heritage, The
Hague Convention has emphasized that the parties must
prepare the necessary measures to protect cultural
property in peacetime.

2.3 Cultural Heritage Ranking

Based on the Cultural Heritage Law, the Government
and Local Governments can rank cultural heritage based
on its importance into national ranking, provincial
ranking, and district/city ranking based on the
recommendation of the Cultural Conservation Expert
Team. The highest ranking as a national cultural heritage
must be determined by a Ministerial Decree and proposed
by the government as a world cultural heritage. To
determine the highest rank as a national cultural heritage,
the requirements that must be met are: if the relevant
cultural heritage is a form of national unity and integrity;
contains the highest cultural values; rare in kind, unique
in design, and few in number; as an evidence of the
evolution of the nation's civilization and/or as an actual
example of traditional residential areas, cultural
landscapes and/or distinctive spatial uses that are
threatened with extinction.

The Hague Convention has provided for the granting
of special protection to cultural objects, a place of
protection for movable cultural objects, or a center
containing monuments if the cultural objects are located
at a considerable distance from major industrial centers
or important military purposes such as airports,
broadcasting stations, ports, and so on. In addition, The
Hague Convention also stipulates that cultural property is
not used for military purposes. Special protection is given
to the cultural property by registering it on the
International Register of Cultural Property. The
International Committee of the Red Cross (ICRC) stated
that the particular protection system for cultural property
under The Hague Convention was not worked.
According to Rashid, Omer, and Khairy Ali, the cases in
Syria and Iraq are examples of the failure of the
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Convention due to the destruction of cultural objects and
a large number of cases of theft (Emma Cunliffe &
Lostal, 2016; Sulaf Abdullah Hama Rashid, Alaa Bahaa
Omer, 2020). To deal with this, a special regulation was
formed regarding cultural objects stolen or illegally
exported in the Unidroit Convention (Giardini, 2018). In
addition, the protection of cultural objects in times of
conflict remains a concern with the formulation of the
second Protocol of 1999, which formulated a new system
with three conditions: the cultural objects concerned must
have fundamental values for humanity that have been
adequately regulated in national law and actions taken as
an administrative act that recognizes the extraordinary
historical and cultural value that must be granted the
highest level of protection, as well as a declaration that
the cultural property is not used for military purposes.
Enhanced protection is given when the relevant cultural
property is included in the List of Cultural Property under
Enhanced Protection. The protection provided in this
1999 Protocol has been enhanced by other humanitarian
law instruments such as Additional Protocol I, the Rome
Statute, by accepting increasing non-international armed
conflicts (Hladik, 2018).

Based on the provisions above, even though the two
instruments regulate the same thing, namely a ranking of
cultural heritage, they are based on different goals and
interests. The Cultural Heritage Law determines the
national ranking of cultural heritage, partly because the
spatial use is unique and endangered. In contrast, the
provincial ranking looks at the association of cultural
heritage with ongoing traditions and the district/city
ranking if the threat level is high and the type and amount
limited. Meanwhile, The Hague Convention and its
protocols focus more on ensuring that the status of the
cultural object concerned remains as a civilian object.
The higher the value of a cultural object, the higher
guarantee, and confirmation was given that the cultural
object is not used for military purposes.
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Figure 1 Rating on cultural property

2.4 Zoning of Cultural Heritage

The Cultural Conservation Law also stipulates
provisions regarding zoning in Articles 72-74, namely
the determination of the boundaries of the extent and use
of space both horizontally and vertically. This zoning is
intended for national cultural heritage or national cultural
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heritage, including two or more provinces. The zoning
system consists of the core, buffer, development, and/or
support zones. Based on the explanation of Article 73 of
the Cultural Heritage Law, the core zone is the main
protection area to maintain an essential part of the
cultural heritage. A buffer zone is an area that protects
the core zone; a development zone is an area for the
development of potential cultural conservation for
recreational purposes, natural environment conservation
area, cultural landscape, traditional cultural life, religion,
and tourism. A supporting zone is an area designated for
supporting facilities and infrastructure and general
commercial and recreational activities.

The Hague Convention does not recognize a zoning
system for the protected cultural property during the
armed conflict but uses a distinguishing symbol to
indicate protected cultural properties. This symbol is
regulated in Article 6 jo. 16 paragraph (1) concerning
essential protection which is manifested in the form of a
shield, pointed below, per satire blue and white (a shield
consisting of a royal-blue square, one of the angles of
which forms the point of the shield, and of a royal-blue
triangle above the square, the space on either side being
taken up by a white triangle); while the distinguishing
symbol for special protection is regulated in Article 16
paragraph (2) jo. Article 17 paragraph (1) is repeated
three times in a triangular formation (one shield below).
The provisions regarding this distinguishing symbol were
later supplemented in the 1999 Protocol, which regulates
enhanced protection.

Based on the comparison of the provisions in the two
instruments above, it can be seen that both have different
aims and objectives. The zoning system mentioned in the
Cultural Heritage Law is intended for recreational,
educational, appreciative, and/or religious purposes.
Meanwhile, to protect cultural objects in armed conflict,
The Hague Convention and its protocol apply distinctive
marking with certain international symbols. The use of
this symbol will result in binding consequences for the
parties to the conflict not to carry out direct attacks on
cultural property as long as they are not used for military
purposes.

2.5 Jakarta Old City Area

With regard to tourism destinations, the Local
Government of Jakarta has issued Governor Regulation
No. 36 of 2014 concerning the Master Plan for the Jakarta
Old City area. This area covers a relatively large area,
about 334 ha, which is part of the administrative areas of
the Tambora, Glodok, Jembatan Lima, Pekojan, Roa
Malaka, Pinangsia and Penjaringan sub-districts as part
of the North Jakarta and West Jakarta administrative
cities.

Based on Article 7 of the Governor's Regulation,
there are two control areas, as shown in Figure 1, inside
and outside the city walls, to facilitate the development
and control of the old city cultural heritage area. The area
inside the wall is an area with tight control. It implements
a zoning system consisting of a core zone and a
supporting zone, which has the primary function as an
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educational function, cultural and social activities,
international tourism icons, replication of the old city of
Batavia, a limited business and trade center. The area
inside the wall includes the Fatahillah Park area and its
surroundings, the Beos Station area and its surroundings,
the Kali Besar corridor and its surroundings, and the
Sunda Kelapa area.

Jakarta Old City Area Notes

[l] ARGAINSID THECITYWALL
i
B v

SUPPORTING ZONE

AREA QUTSIOE THE CITY WALL

- CULTURAL HERITAGE BUILDINGS

PLANNING OF CULTURAL HERITAGE

B oo

(lass B Bulldings

- (Class C Bulldings

Figure 2. Map of Cultural Heritage Buildings in
Jakarta Old City Area.

Issued by DKI Jakarta Government with Governor
Regulation No. 475 of 1993

Based on the Governor's Regulation, the cultural
heritage area of Jakarta's old city will be built based on
several development plans. One of the regional
development plans related to the topic of this paper is a
commercial area development plan for offices, trade, and
services (Article 17). This development is carried out
without changing the essential morphological characters
of the area or building. The commercial function is
directed to strengthen the character of the area as a
tourism and historical area. For example, in the core zone
of Fatahillah Park, the development of commercial
functions must support historical tourism in the old city
within the city wall area, mixed functions that support
tourism of historic buildings and cultural art centers,
commercial functions that support marine historical
tourism, and other activities that do not threaten
environmental sustainability. Thus, the development of
the old city area is directed at realizing the old city area
as a cultural heritage area of high economic value as a
tourist, business, service, and trade area while
maintaining the character and historical values of the
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region. To realize the development of the old city as a
cultural heritage area, Jakarta Governor Decree No. 1729
of 2019 concerning the Team for the Acceleration of the
Arrangement and Development of the Old Town Area
was issued.

2.6 Government Duties

The cultural heritage law has explicitly stated the duty
for the government to protect cultural heritage by
organizing disaster management in an emergency,
including taking rescue actions in times of war, especially
in preventing criminal acts aimed at cultural heritage, as
described in the previous section. The authorities
possessed by the government include the authority to
determine site and area boundaries.

Obligations based on humanitarian law are not only
binding on the state, organized armed groups, and
soldiers, but international agreements in the field of
humanitarian law that Indonesia has ratified, are also
binding on every stakeholder actor, including business
enterprises who carry out activities that intersect with
armed conflict (ICRC, 1996). It is not easy to interpret
what is meant by "carrying out activities related to armed
conflict.” Kolieb and Kurnadi stated that business
activities could be considered related to armed conflict
either directly or indirectly. Businesses that assist any
kind to a party to a conflict may be considered as an
activity closely related to armed conflict, even when
carried out indirectly (Fauve Kurnadi, 2020). Hugo Slim
explores six prominent roles of business in war:
perpetrator, victim, supplier, humanitarian actor,
peacebuilder, and business and conflict prevention (Slim,
2012).

Therefore, the government and tourism businesses
must pay attention to several essential things in the event
of an armed conflict (ICRC, 1996):

1. Ensure that there is no military character in all
elements of the business being managed.

2. Take necessary protective measures: for
example, placing cultural objects in a safe zone.

3. Determining the boundaries of the area of
cultural objects, including the use of a
distinguishing international symbol.

4. Cooperating with the Police or the Armed
Forces to protect cultural property assets,
including conducting internal training in the
capacity to guard cultural sites/objects.

5. Make preparations if the occupying power uses
assets; with a receipt, it can be asked for
compensation or actions supported by modern
technology, CCTV, live recording, etcetera.

Based on this, the government of DKI Jakarta and the
business actors of cultural heritage in the old city of
Jakarta must ensure that there is no military character in
every element of their business. This guarantee covers a
variety of actions, such as not using the cultural heritage
area as an ammunition depot, a gathering place for
soldiers, not allowing part of the area to be passed
through/armed convoys, not allowing the cultural
heritage area to be used as a reconnaissance pot or not

Advances in Social Science, Education and Humanities Research, volume 605

allowing business people selling goods that are
indispensable in a military operation. There must also be
a guarantee that the employees and staff working in the
business can still maintain their status as civilians and
that they do not engage in direct participation in
hostilities.

Concerning the necessary efforts to protect cultural
heritage, the DKI Jakarta government can expand the
implementation of the Cultural Heritage Law and the
2014 Governor's Regulation; for example, by stating that
the core zone and buffer zone of Jakarta old city and even
the area outside the city walls, if necessary, can be
declared as a demilitarized zone or non-defended
locality. In this case, it is also necessary to consider using
a distinction symbol, both special protection and essential
protection, as a sign that the cultural heritage of the old
city area is protected during armed conflict. The use of
an internationally recognized symbol of cultural objects
is much better. It can complement the function of
demilitarized zones or non-defended localities in the old
city cultural heritage area. However, the provisions
regarding demilitarized zones or non-defended localities
will be challenged because the location of Jakarta's old
city area with Sunda Kelapa Harbor is only about 4 km.
In such a situation, it was impossible to ignore the old
city area as a target destination for those who would
attack from the north. The Hague Convention cannot
even provide special protection when the location of a
cultural object is not too far from an object or location
that can be a target for military attacks, including ports.
In addition, the status of the old Jakarta area as a cultural
icon of Jakarta can make the area a target for attack, or
an area that needs to be controlled or destroyed to show
a monumental victory for the opposing party because it
succeeded in destroying traditions and erasing memories
in the past and forming a new historical narrative.
Practices like this occur in Syria, Irag, and Mali and are
referred to as “cultural engineering" or “cultural
cleansing.” (Mahnad, 2017).

As a preventive measure that must be prepared in
times of peace, the cooperation between the DKI Jakarta
government and the Police or the Indonesian National
Armed Forces can also be formulated in the context of
preserving cultural heritage during the conflict. The
government can also expand the functions of the police
stipulated in the Cultural Heritage n Law not only to
record criminal acts and report them but also to carry out
internal training for guard duties carrying light individual
weapons. It should also be emphasized that such
personnel are not combatants. These weapons are not
used to carry out military actions but are only used to
guard cultural heritage.

In this regard, the United Nations Guiding Principles
on Business and Human Rights determines guidance on
preventing and addressing business-related human rights
harms, including in conflict-affected areas. According to
this document, companies must respect human rights in
all human rights legal instruments, including the 1LO
Declaration on Fundamental Principles and Rights at
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Work. In particular situations, they must respect other
rules, including humanitarian law (Davis, 2012).

3. CONCLUSION

The tourism business in the cultural heritage area of
Jakarta's old city during armed conflict needs to be
followed up and expanded with the implementation of the
Cultural Conservation Law and The Hague Convention
because the two instruments are related to each other and
are complementary. The scope of application of Cultural
Heritage Law relating to the occurrence of armed conflict
in terms of efforts to save cultural heritage can also be
expanded to protect cultural heritage. Internationally
recognized zones in humanitarian law can strengthen the
zoning of cultural heritage under the Cultural Heritage
Law, and if necessary, by applying a rating of the
protection of cultural objects, including international
symbols.

The actions taken by the government in the tourism
business of the Jakarta Old City cultural heritage area are
to ensure that there is no military character in every
business element contained in the area, determining a
safe zone for cultural heritage, and the boundaries of the
area by The Hague Convention regulations. It also binds
the government and business actors and seeks
institutional cooperation in the context of safeguarding
cultural heritage in situations of armed conflict.
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ABSTRACT

Tana Toraja is one area in South Sulawesi-Indonesia that still maintains the cultural customs, which are the heritage of
their ancestors since thousands of years ago. This is marked by the validity of customary law, for example, implementing
a death ceremony called Rambu Solo’ and a traditional wedding ceremony called Rampanan Kapa.” The traditional
wedding ceremony of Rampanan Kapa’ is one of the attractions for tourists to visit Tana Toraja. This study aims to
determine the process of implementing the Rampanan Kapa’ traditional wedding ceremony in Tana Toraja related to
customary law and its impact on tourism activities in Tana Toraja. This research was conducted in Tana Toraja Regency,
with a social-legal approach. The data obtained in the form of primary data and secondary data were analyzed
qualitatively. Qualitative analysis is used to analyze the descriptive data. The study results indicated that each process
or ritual in the traditional wedding ceremony of Rampanan Kapa’ had its meaning, which was closely related to
customary law and sanctions for one party if it is proven to be the cause of divorce in marriage. The sanctions that would
be given were determined based on the social class or Tana" in Toraja indigenous community. The results of this study
also showed that all processes of traditional wedding ceremonies full of various meanings were proven to attract foreign
tourists to learn, know, and be involved directly in the Rampanan Kapa’ traditional wedding ceremony.

Keywords: Rampanan Kapa’, Tana Toraja custom, Traditional wedding.

Toraja to witness the traditional rituals held in Tana
Toraja. One of these traditional rituals is the customary
wedding ritual. Traditional wedding in Tana Toraja is
called Rampanan Kapa’. Although not all regions still

1. INTRODUCTION

Indonesia is a unitary country that has a variety of
diversity. Indonesia consists of various cultures, local

languages, races, ethnicities, religions, and beliefs.
However, Indonesia can unite the diversity by the
Indonesian motto “Bhinneka Tunggal Ika”, which means
a different but still one. Cultural diversity is a necessity
that exists in Indonesia. The diversity that Indonesia has
causes Indonesia to have a variety of cultures and
customary laws in each region.1 Different region have
different cultures and legal norms. One of the customary
environments that still uphold the law of the indigenous
community in weddings is Tana Toraja.

Tana Toraja is one area that has very famous customs
and culture. Tana Toraja is one of the most reliable
tourism destinations in South Sulawesi. Tanah Toraja
offers cultural customs as an attraction for tourists. Many
tourists from within the country and abroad visit Tana

adhere to customary law due to the influence of religion
and current developments, some areas still adhere to their
traditional culture. This proves that customary law still
applies in Tana Toraja. Although almost all residents in
Tana Toraja district have their religion, it is still very
often to found various things in the community related to
the belief system of the ancestors Aluk To Dolo for
example in carrying out funeral ceremonies Rambu Solo’
and wedding that is still carried out in a traditional
manner called Rampanan Kapa’. 2

The indigenous community of Tana Toraja still
practices the wedding system in Tana Toraja called
Rampanan Kapa’. In contrast to the wedding procedures
carried out in general, the wedding of Rampanan Kapa’
is not ratified by the penghulu or religious leaders but by

Copyright © 2021 The Authors. Published by Atlantis Press SARL.
Thisis an open access article distributed under the CC BY-NC 4.0 license -http://creativecommons.org/licenses/by-nc/4.0/.
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traditional leaders who are called tao ada’. All rules
regarding marital life are regulated through the rules
originating from the beliefs and teachings of the
ancestors of Aluk To Dolo (animist beliefs) called Aluk
Rampanan Kapa’ or Ada’ Rampanan Kapa’. In the
Rampanan Kapa’ traditional wedding, divorce is very
rare. If a divorce occurs, both parties will be subject to
customary sanctions that are very large and determined
based on social status in society. As a result, if there is a
case where the marriage cannot be reunited, then the
married couple will not divorce, but they only separate or
remarry without first getting divorced.

2. METHOD
2.1 Research Location and Time

In order to obtain complete, accurate, and adequate
data, the authors conducted the objective research, which
was related to the impact of traditional wedding culture
"Rampanan Kapa’" in strengthening the customary and
improving cultural tourism in Tana Toraja-South
Sulawesi.  This research was conducted for
approximately six months.

2.2 Research Approach

This study used a qualitative approach emphasizing
efforts to utilize and collect information about the
traditional wedding culture Rampanan Kapa’ in Tana
Toraja-South Sulawesi.

2.3 Type of Research.

This research was descriptive analysis research,
which tried to 1) describe the process of implementing
the Rampanan Kapa’ traditional wedding ceremony in
Tana Toraja related to customary law and 2) describe its
impact on tourism activities in Tana Toraja.

2.4 Population and Sample

The samples in this research were two resource
people who had followed the traditional wedding ritual
of Rampanan Kapa’ and had also experienced divorce
through a process of sanctions and fines based on the
Rampanan Kapa’ custom. This research also involved
two customary leaders, two village government officials
or lembang, two civil registration officers, and each
Christian and Islamic religious leader in Madandan
village, Tana Toraja district.

2.5 Types and Sources of Data
2.5.1 Type of Data

The data obtained was qualitative data from
observations and interviews, a description of the
literature, and other library materials.

2.5.2 Source of Data.

The source of data used is divided into 2 (two): data
obtained directly from the samples or primary data and
data obtained from library materials or secondary data. In
this research, primary data from direct observations and
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interviews and secondary data from various library
sources will be used.

2.6 Data Collection Technique

In this study, the data collection techniques used are
1. Library Research by reading and studying all materials
such as scientific writings, books, archives, magazines,
literature, and written sources. 2. Field research uses
observation and interview techniques by conducting
direct questions and answers to the samples.

2.7 Data Analysis Technique

A descriptive analysis method was used to obtain an
accurate explanation regarding the impact of traditional
wedding culture Rampanan Kapa’ in strengthening the
customary law and improving cultural tourism in Tana
Toraja-South to analyze the research data Sulawesi.

3. RESULT AND DISCUSSION

The Toraja tribe is a tribe that lives in the mountains
of the northern part of South Sulawesi, Indonesia. The
population is estimated at around 1 million people, with
around 500,000 still living in Tana Toraja Regency,
North Toraja Regency, and Mamasa Regency. The
majority of the Toraja are Christian, while some adhere
to Islam and animistic beliefs known as Aluk To Dolo.
The Indonesian government has recognized this belief as
part of the Hindu Dharma Religion.3

"Toraja" comes from the Bugis language to riaja,
which means "people who live in the land above." The
Dutch colonial government named this tribe Toraja in
1909. The Toraja tribe is famous for its funeral rituals,
traditional Tongkonan houses, and wood carvings. Toraja
funeral rituals are important social events, usually
attended by hundreds of people and lasting for several
days.4 Each process in traditional rituals and religious
rituals in Tana Toraja has its laws classified into
customary law.

Customary law is a verbal form of law. The form is
not written because it is in line with the culture of the
customary law community in Indonesia, which is based
on oral culture.5 The emergence of customary law begins
with individuals who get thoughts and behavior from
God. Behavior that individuals continuously carry out
will become a personal habit. If other people imitate the
personal habit, then sooner or later, one person and
another in the community will also carry out the habit.
Then, if all community members carry out these habitual
behaviors, these habits will become the community’s
customs to create that customary law.6

3.1 The Influence of Rampanan Kapa’ Traditional
Wedding as A Tourist Attraction

Tana Toraja is one of the mainstay tourist destinations
in South Sulawesi. This area offers its unique Indigenous
culture as an attractive offer for tourists. The Toraja
indigenous community lives in mountain areas and
maintains a distinctive lifestyle. All wedding, divorce,
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and death processes are carried out in a unique and
inherited from generation to generation, which is
different from the wedding, divorce, and death of other
tribes in Indonesia in general. Not only offering an
enchanting natural atmosphere, but traditional rituals are
also one that attracts tourists. One such ritual is a wedding
ritual performed by local people. Based on the Central
Bureau of Statistics of Tana Toraja Regency, data
obtained that more than two hundred thousand visitors
come to Tana Toraja for local tourists and more than five
thousand foreign tourists per year7. Judging from the data
above, it shows that there is so much interest from tourists
in visiting Tana Toraja.

3.2 Rampanan Kapa’ Rules According to The Beliefs
of Aluk To Dolo

3.2.1  Traditional Wedding

Before the entry of Christian and Islam, the Toraja
indigenous community had a belief called parandangan
or aluk to dolo. Rampanan kapa’ means dipasibali or an
agreement between a man and a woman in the traditional
wedding vows. Rampanan kapa’ or commonly called
rambu tuka,” is a Toraja traditional wedding with various
rules and traditional ritual processes. This rule according
to the belief aluk to dolo comes directly from the sky to
humans. According to the myths and beliefs of aluk to
dolo, this rule came down directly from the sky by to
manurung puang tamboro langi or God Almighty. This
rule is marked by pieces of betel. The traditional aluk to
dolo wedding process is still followed today based on
Tana’ or caste rules. Kapa’ must go through the
applicable rules based on the caste system as follows:

a. Tana’ bulaan
Tana bualaan is an aristocratic caste which is the
highest caste in the Tana Toraja society. In the
process of customary aluk to dolo wedding or in
the modern society of Tana Toraja, there is a
process of agreement or kapa ‘Tana’ bulaan, or
the highest caste pledged in front of customary
officials to both sides of the bride to bind this
traditional wedding through Tana’ which 12 to
24 buffaloes mark. Tana’ marked with 12 to 24
buffaloes as proof of loyalty between the two
parties.

b. Tana’ bassi
Tana’ bassi or middle noble caste tied in Tana’
which is marked by 6 to 12 buffaloes as a pledge
of allegiance in the traditional wedding of the
Tana’ bassi caste.

c. Tana’ karurung
Tana’ karurung, or ordinary people’s caste
which is marked by 2 to 6 buffaloes as a pledge
of allegiance in the traditional wedding of the
Tana’ karurung caste.

d. Tana kua-kua
Tana kua-kua or Kaunan or servant caste with a
maximum number of 2 buffalo. However, the
actual customary rules of aluk to dolo are only
trusted by three rules and caste in the traditional
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wedding agreement process: Tana’bulaan,
Tana’bassi, and Tana’Karurung. The tana kua-
kua caste is made by the Tana Toraja
community today, which is adapted to the
modern era.8

The wedding party or Rampanan Kapa’ of the Toraja
indigenous community is divided into three according to
their respective caste levels, namely:

a. Bo’bo’ Bannang
Bo’bo’ Bannang is a party in the lowest caste in
a simple traditional celebration attended by only
a few invitees and held at night. The menu
offered to guests is fish and one or two chickens.

b. Rampo Karoen
Rampo Karoen is a middle caste party. The
party is held in the afternoon at the bride’s
house. Wedding poems will be read during the
event. At night, the bride and groom listen to all
the wedding rules in front of customary
witnesses. After that, the event continued with
having dinner together.

¢. Rampo Allo
Rampo Allo is a top caste party. The cost used
to organize this party is very large. Many stages
started from the proposed event to the wedding
party that requires a very long time and
preparation.9

d. The Traditional Wedding Process of The Toraja
People (From The Aluk To Dolo Period To The
Religious Society Period).

The traditional wedding of the Toraja people in the
Aluk to Dolo era was very strict because the Aluk To
Dolo people firmly adhered to pemali or
rules/prohibitions. The traditional Aluk To Dolo wedding
must be carried out by the caste or Tana’ that applies in
society. For example: if a Tana’ bulaan (noble caste)
enters into a customary wedding agreement with another
Tana’ of a different caste, it will be given customary
sanctions by lowering its status in the community.
However, by the times, there has been a cultural shift.
Inter-caste weddings have occurred in Toraja indigenous
community, but sanctions or punishments are still given
and must be carried out. Since people still have the belief
in Aluk To Dolo to people who already have a religion,
the traditional wedding process still has to go through the
same rituals, as follows:

a. Umbawa kada (Family visitation through envoys
or family representative)
In this process, the family representatives are sent
to visit the prospective bride. The aim is to find
out the caste that the woman belongs to and give
the news that the groom will marry the bride. If it
is known that there are similarities in caste, then
all preparations for marriage begin to be prepared.
Unfortunately, as time goes by, there is a shift in
cultural values so that the rituals in this traditional
marriage only become a habit as a form of
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appreciation and respect for the big family of
women.

b. Ma’parampo (Proposing)

After the family representatives are sent to the
prospective bride’s family house returned with
news or called umbawa kada, the groom will do
ma’parampo or a proposing according to the caste.
In the ma’ parampo process, if the groom is from
a noble caste, the groom must be accompanied by
24 men according to the tana’ or 24 caste marks.
They must bring 24 areca nuts and betel nuts tied
in a single bond and wrapped by Ma’a cloth and
gayang (Toraja kris). All of this must be brought
by the groom’s entourage. In the ma’ parampo
process, the kapa’ agreement is agreed in front of
the customary holders of both parties according to
Tana’ or caste. In Aluk To Dolo era, a man must
stay at the bride’s house. In the traditional
wedding rituals and beliefs of the Aluk To Dolo,
men and women have been declared legally as
husband and wife if the customary process has
been carried out. However, along with the entry of
other religions, such as Christian and Islam,
marriage has not been declared valid if it has not
followed the marriage blessing or contract
according to religion and is carried out based on
formal law and recorded by the state.

c. Marriage Blessing based on religion
d. Civil registration by the state10
3.2.2 Toraja Customary Divorce Process

Ma’kapa is a kapa’ obligation or agreement and
sanctions that must be carried out in the typical divorce
process of the Toraja indigenous community. Kapa’ is a
sanction for violations of customs committed by one of
the Toraja traditional wedding agreement parties. This
sanction must be by the level of Tana’ or the caste
between the two parties. Divorce in the traditional
wedding of the Toraja indigenous people can occur
because various things and conditions trigger it, therefore
as a consequence of customary sanctions is the obligation
to pay kapa’. If there is one party who wants to divorce
or to leave the partner in the course of the household, then
the customary sanction that must be carried out is to pay
kapa’ according to caste. If the one who wants a divorce
is in the top caste of Tana’ bulaan, it is the obligation of
a man or woman who leaves her partner to pay 24 buffalo
according to the customary agreement. The process of
paying kapa’ must be carried out in the presence of
traditional leaders. If the obligation to pay sanctions has
been carried out in the presence of traditional leaders, one
of the parties is allowed to leave the partner. In the
understanding of aluk to dolo, if one party does not pay
its obligations or carry out sanctions, it will receive
customary sanctions, namely dosa, or, in other words,
become servants of the local village. This custom of
Toraja indigenous peoples is very binding and must be
carried out because, in the belief of the Toraja indigenous
people, pemali is highly respected.11
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As time goes by, and the development of increasingly
modern society after the aluk to dolo era, to strengthen
the position of the engagement or agreement in the
traditional wedding of the Toraja indigenous people, the
term "surat kongsi" or written agreement has been agreed
since the colonial period. Since then, the agreement has
been agreed in the customary court and then legally
strengthened in written form, which is carried out by the
lembang or village government with the stamp.

Based on the experience of Mrs. Themi Fitrini Rante
Tonglo, who came from Lembang (village) Madandan
when in the ma’parampo pore tananan dapo’ (traditional
bond) process, the Kapa’ was agreed. There was evidence
and a juridical/legal basis in the agreement by making an
official agreement at the Madandan Lembang (village)
government office. This agreement was signed on the
stamp to strengthen the customary agreement that has
been Ra’tai (agreed on) by both parties and attended by
each of the customary stakeholders or other witnesses.

4. CONCLUSION AND SUGGESTION

Rampanan kapa' (traditional wedding) in the Toraja
indigenous people must go through a long process based
on applicable customary rules. In this process, each
individual is obliged to involve traditional leaders from
both sides. In the process of this traditional wedding, the
agreement must be carried out, and those who violate the
agreement must carry out the applicable customary
sanctions. This is related to the high self-esteem of the
Toraja indigenous people. In order to strengthen the
position of the agreement in traditional weddings and the
decisions of traditional institutions towards positive law
and formal justice, there must be evidence of a written
agreement as a formal legal so that the agreement is
legally valid and binding.

In the wedding engagement process, the Toraja
indigenous people must go through several stages, such
as Ubawa kada involving family representatives,
Ma'parampo or proposing by involving religious and
traditional leaders, Blessing of marriage/marriage
contract, and civil registration by the government. In
addition, in the divorce process or Ma'Kapa, a customary
sanction that must be carried out for individuals who have
violated the agreement is to pay a fine in the form of a
pig or buffalo according to their Tana’ or caste. This
acceptable obligation is given to those who have broken
the agreement by leaving or divorce the spouse.

Because the Rampanan Kapa' traditional wedding
process has many stages, this marriage process becomes
an attraction for both local and foreign tourists. The
familiar environment that has been formed in Tana
Toraja should be preserved so that the community is
genuinely obedient in carrying out the process of
community life and strengthens the position of customary
rules in a juridical manner so as not to cause polemics in
the future.

45



ATLANTIS
PRESS

REFERENCES

[1]

(2]

[3]
[4]

[5]

[6]

[7]
8]
[9]

A Suriyaman Mustari Pide. 2014. Hukum Adat
Dahulu, Kini, dan Akan Datang.
Jakarta:Prenadamedia Group

Tangdilintin. 2014. Toraja dan Kebudayaannya.
Lembaga Kajian dan Penulisan Sejarah Budaya
Sulawesi Selatan

Soerjono, Soekanto. 2011.Hukum Adat Indonesia.
Jakarta:Raja Garfindo Persada

Soerjono, Soekanto. Meninjau Hukum Adat
Indonesia.Suatu  Pengantar untuk Mempelajari
Hukum Adat. Jakarta:Radar Jaya Offset

Peter, Pata Sumbung. 2010. Toraja Tallu
Lembangna. Keluarga Besar Tallu Lembangna.
Jabodetabek. Jakart

Ardinaarto. 2009. Mengenal Adat Istiadat Hukum
Adat di Indonesia.Surakarta:LPP UNS daan UNS
Pres

Bambang Daru Nugroho. 2011. Asas-Asas dan
Tatanan Hukum Adat.Bandung:Mandar Maju
Hilman Hadikusuma. 2003. Pengantar IImu Hukum
Adat Indonesia. Bandung:Mandar Maju

Titik Triwulan Tutik. 2011. Hukum Perdata dalam
Sistem Hukum Nasional. Bandung:Kencana

[10]Salman Soemadiningrat. 2002. Rekonseptualisasi

Hukum Adat Kontemporer. Bandung:Alumni

[11]Rangga Wijaya, Putri Raudya Sofyana. 2015.

Makalah Suku Toraja, SURAKARTA.

[12]Frans  Bararuallo.2010  Kebudayaan  Toraja

Yogyakarta.

Advancesin Social Science, Education and Humanities Research, volume 605

46



ATLANTIS

PRESS Advances in Social Science, Education and Humanities Research, volume 605

2nd I nternational Conference on Business Law and L ocal Wisdom in Tourism (ICBLT 2021)

Customary Law in Constitutional Review in Korea
Byun Hae-Cheol

University of Hankuk
Corresponding author. Email: byunhch@hufs.ac.kr

ABSTRACT

Customary law is defined as a law formed in social life, not by legislators. Customary laws, based on rituals and customs,
have occupied an essential part of legal life. However, in the 19th century, through the codification era, customary law
was replaced by written law, not only in written law countries but also in unwritten law countries. The French Civil
Code in 1804 (called Code Napoleon in 1087) has played an essential role in codification in Europe. Customary law
being considered supplementary; the effect of customary law is inferior to that of written laws. However, the effect of
customary law differs according to its nature and form of existence. According to the Introduction, this paper consisted
of 1 question: Could a Customary Law object to Constitutional Law? This paper concludes that customary laws in the
constitutional review have been a new field of constitutional discussion in Korea; customary laws as an object of
adjudication on the constitutionality and formation of customary constitutional law by the Constitutional Court.
However, it faced a new and continuous political challenge by the political powers, actually in the majority, which tried
but failed to relocate the Capital of Seoul according to the KCC's decision. It could result in other constitutional cases

in the future.

Keywords: Customary Law, Constitutional Review.

1. INTRODUCTION

In general, customary law is defined as a law formed
in social life, not by legislators. Customary laws, based
on rituals and customs, have occupied an essential part of
legal life. However, in the 19th century, through the
codification era, customary law was replaced by written
law, not only in written law countries but also in
unwritten law countries. The French Civil Code in 1804
(called Code Napoleon in 1087) has played an essential
role in codification in Europe.

In Korea, customary law is recently being re-
evaluated along with the diversification and/or
decentralization of socio-economic structure, which has
changed the reality of legal life. [1]. Besides, it is
reinterpreted not only in general judicial but also in
constitutional review.

Traditionally, the ordinary courts have recognized
customary law and normative control over it, especially
the Supreme Court. However, the establishment of KCC
brought out new changes in normative control over
customary laws.

As the control of constitutionality of laws has been
activated since the constitutional revision in 1987, a new
question was raised if a customary law could be an object
of control of constitutionality of laws. In other words, it

was a question of customary law could have a normative
effect like a law stipulated by the legislator.

A normative effect of customary law, like a law, is
sometimes recognized by the legislator itself. According
to the Commercial Act, the customary commercial law
shall apply in priority to the Civil Act for a particular
commercial matter: "Where this Act does not provide for
a particular commercial matter, the customary
commercial law shall apply; and if no such law exists, the
Civil Act shall apply.” (Art.1)

However, the effect of customary law differs
according to its nature and form of existence. As the
status of customary law is not stated explicitly in Korean
Constitution, it is stipulated in the Civil Act: "If no
provisions applicable to certain civil affairs exist in Acts,
customary law shall apply, and if no applicable
customary law exists, sound reasoning shall apply.”
(Art.1) And, it is also stipulated in the Commercial Act:
"Where this Act does not provide for a particular
commercial matter, the customary commercial law shall
apply; and if no such law exists, the Civil Act shall
apply." (Art.1)

Besides, even if a statutory stipulation does not notify
it, customary laws have been recognized in Korea in
diverse fields, such as customary constitutional law,

Copyright © 2021 The Authors. Published by Atlantis Press SARL.
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customary laws as a law, customary administrative law,
etcetera.

As the constitutional review on the customary
administrative law is limited in competence dispute,
especially between local governments, it is appropriate to
focus on the customary constitutional law and customary
laws as a law.

2. RESULT AND DISCUSSION

According to the Civil Act and the Commercial Act,
civil and commercial customary laws would have a legal
effect, like a law made by the legislator, people's
representatives. In this case, it is expected that, even if a
customary law could be recognized by ordinary courts,
especially by the Supreme Court, they should also be
controlled their constitutionality of laws by the
Constitutional Court.\

Primarily, customary laws which have based on
Japanese research of customs during the Japanese
occupation period should be controlled their
constitutionality of laws. [2]

However, there is also opinion that inappropriate to
make the customary law the object of adjudication. [3].
The ordinary courts confirmed several times that a
customer on the right to claim for division of property has
been formed and existed as customary law in Korean
society, and applied it to the cases on the inheritance (for
examples, SC November 25, 1969, 67Me25; SC June 12,
1973, 70Da2575, etcetera.).

Korean Supreme Court itself decided a customary law
by which the right to claim for restoration of inheritance
would be extinguished after 20 years since the beginning
date of inheritance was against the overall legal order
with the constitution as the peak norm. So, eventually
nonvalid as customary law.

“In order to say that a social life norm created through
repeated practices of society has come to be recognized
as a legal norm, the social life norm must be recognized
as having legitimacy and reasonableness as it does not go
against the overall legal order with the constitution as the
supreme norm. Otherwise, social life norms cannot be
recognized as effective as customary law by using them
as legal norms, even if they are created through repeated
practices of society."

(SC July 24, 2003, 2001Da48781)

The Court also decided a customary law denying to
female as member qualification of a family conflicted
with the constitutional order on which the customary law
in question was based and lost its normative certitude and
validity.

(SC July 21, 2005, 2002Da1178)

A motion made by a party to request a review on the
constitutionality of a customary law that denied the right
of succession and right to claim for division of property
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to females if the head of the family was dead was denied
by the Supreme Court.

The Court rejected that customary law is not an object
of adjudication of constitutionality by the Constitutional
Court because it is under the jurisdiction of the Court
itself.

(SC May 28, 2009, 2007KaGi134)

After that, based on the article 68 ph.2 of the
Constitutional Court Act, the party asking the customary
law in question is constitutional or even not filed a
constitutional complaint with the Constitutional Court.
The Constitutional Court has to decide if the customary
law can object to adjudication on the constitutionality by
itself. The KCC applied the same reasoning to the case,
on which it allowed an adjudication on the
constitutionality of treaties that have the same legal
effects as laws in the formal sense.

According to the KCC, as treaties that have the same
typical effects are considered as the object of
adjudication on the constitutionality of statutes, it
contributes not only to the unity of legal order and legal
stability but also to the protection of people's
fundamental rights by allowing adjudication based on the
laws consistent with the constitution.

“In this case, even if the customary law at issue is not
a law in the formal sense, it has a normative effect
substantially as a law in the absence of laws regulating
inheritance before the enforcement of Civil Act.
Therefore, it could be an object of adjudication of the
constitutionality of laws.”

(25-1 KCCR 18, 2009Hun-Bal29, February 28,
2013) The existence of customary constitutional law.

The concept of customary constitutional law is
discussed theoretically by law scholars. Some
constitutional norms which are not included in a written
constitution could exist in the form of customary
constitutional law and law-like parliamentary law,
election law, etcetera. [4]

However, customary of constitutional law is
considered as the part of constitutional law
(constitutional sources) by Korean Constitutional Court.
It was in Relocation of the Capital City Case (16-2(B)
KCCR 1, 2004Hun-Ma554, October 21, 2004) in which
KCC considered the Special Act on the Formation of the
New Administrative Capital was unconstitutional since it
was inconsistent with the constitutional custom of which
Seoul has been the capital of the nation.

The program to resettle the administrative function of
the capital was the election pledges of candidate Roh
Moo-Hyun at the presidential election in 2002. It was for
the reason of curbing the concentration and
overpopulation at the capital Seoul and balancing local
development. After he was elected as President, the Act
at issue was enacted for implementing the pledge in 2004.

48



ATLANTIS

PRESS

The constitutional complaint was filed since the Act
was unconstitutional. It was an attempt to resettle the
nation’s capital without the act of revising the
constitution and violating the right to vote on the
referendum of constitutional revision. (Art. 130, Ph. 2 of
Korean Constitution)

1. Reasoning of Korean Constitutional Court

‘Seoul is the capital of the Republic of Korea’, some
questions could be raised in this case.

1) The matter of capital is truly constitutional
matter?

2) Constitutional customs exist?

3) If it exists, it owns the same effect as the written
constitution?

4) The Constitutional Court can confirm or even
form the customs of constitutional?

1) About the first question;

“The establishment or relocation of the capital is the
geographical placement of the basis of the nation's
organization and structure through the determination of
the location of the highest constitutional institutions such
as the National Assembly and the President, and is thus a
fundamental decision by the citizens concerning the
nation, and, at the same time, a core constitutional matter
that forms the basis for the establishment of a nation."

2) About the second question;

“That Seoul is the capital of our nation is a
continuing practice concerning the life in the national
realm of our nation for over six-hundred years since the
Chosun Dynasty period. Such practice should be deemed
a fundamental matter in the nation that has achieved
national consensus from its uninterrupted continuance
over a long period. Therefore, Seoul is the capital, is a
constitutional custom that has traditionally existed since
even before establishing our written constitution. It is a
clear norm in itself and a premise upon which the
constitution is based, although not stated in an express
provision in our constitution. As such, it is part of the
unwritten constitution established in the form of a
constitutional custom.”

However, based on thr opinion of one justice, "in a
legal system under a written constitution, customary
constitutional law may not be established or maintained
apart from the written constitution, and, instead, is always
given no more than supplementary effect as it may be
established and maintained only when harmonized with
various principles of the written constitution.

Also, constitutional revision is a concept that pertains
to the constitution in the formal sense, i.e., the written
constitution. Therefore, the change of the customary
constitutional law does not belong to constitutional
revision and may occur through the enactment of the
revision of the statute that is the procedure for
representative democracy established by the constitution.
In the case of a change in constitutional custom such as
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the transfer of the capital, as there is no particular
constitutional provision that prohibits this, it may be done
by enacting the statute by the National Assembly.
Therefore, there is no possibility that the Act at issue, in
this case, violates the right to vote on a referendum under
Article 130, Section 2, of the Constitution."

3) About third question;

“Constitutional custom is also part of the constitution
and is endowed with the same effect as the written
constitution. Thus, such legal norms may be revised only
through constitutional revision according to Article 130
of the Constitution. That Seoul is our nation's capital is
an unwritten constitutional custom and, therefore, retains
its effect as constitutional law unless invalidated by the
establishment of a new constitutional provision ordaining
a new capital through the constitutional revision
procedure. On the other hand, other than through formal
constitutional revision, a constitutional custom may lose
its legal effect by losing the national consensus that
supports it. However, in this case, such circumstance is
not found."

“According to Article 130 of the Constitution, a
national referendum is mandatory for the constitutional
revision. Therefore, the citizenry has the right to express
its opinion concerning the constitutional revision through
a binary pro-and-con vote. Here, in this case, the Act at
issue realizes the transfer of the capital, which is a matter
to be undertaken by the constitutional revision, merely in
the form of a simple statute without following the
constitutional revision procedure. Thus, the Act violates
the constitution as it excludes the exercise of the right to
vote on the referendum, thereby violating such right,
which is a fundamental right to participate in politics
retained by the people at the constitutional revision
according to Article 130 of the Constitution.”

As the Act at issue was declared unconstitutional, it
changed, ‘Act on the construction of an Administrative-
Function Hub City’ in 2005, which relocated
administrative institutions of the central government with
certain exceptions. It was not including the highest
constitutional institutions like the National Assembly and
the President.

4) About the last question;

KCC implemented the general requirements of
customary law traditionally adopted by the ordinary
courts, especially the Supreme Court;

e Constitutional custom is as part of the
constitution and given with the same effect as
the written constitution. Thus, legal norms may
be revised through constitutional revision
according to Article 130 of the Constitution.

e Seoul is the capital as unwritten constitutional
custom and, therefore, retains its effect as the
constitutional law unless invalidated by
determining new constitutional provision

49



ATLANTIS

PRESS

ordaining new capital through the constitutional
revision procedure.

e Other than through formal constitutional
revision, a constitutional custom may lose its
legal effect by losing the national consensus that
supports it.

2. New challenges against the KCC's decision at issue

However, there have been some continuous attempts
to relocate the capital. At first, as the KCC required that
at least "the highest constitutional institutions such as the
National Assembly and the President™ have to be in the
actual Capital, Seoul, President Roh and the political
party in the majority, which tried to relocate the capital
by a particular law carried forward it indirectly. They
replaced the law declared unconstitutional with a new
law moving the Executive (except the President) to the
Sejong City, newly being constructed. Of course, the new
law being by the constitutional requirements was
declared constitutional. In this case, it could be supposed
that the KCC understood the concept of the President as
the highest constitutional institution in a narrow sense. In
Korean Constitution, the President is the Executive itself,
including the ministers who assist only the President.
(Art.87 Ph.2) Therefore, it is not easy to imagine the
ministers separated from the President. It could be an
unconstitutional phenomenon.

Recently, President Moon and the political party in
the majority, which succeeded the former government,
have tried again to avoid the standard constitutional
requirements recognized by Constitutional Court. Instead
of moving the National Assembly to the City concerned,
they are trying to establish a second parliamentary
building for the permanent Commissions in Sejong City.
It would also raise now and in the future some political
and constitutional questions, which could be concluded

as unconstitutional.
3. CONCLUSION

Questions on customary laws in the constitutional
review have been a new field of constitutional discussion
in Korea; customary laws as an object of adjudication on
the constitutionality and formation of customary
constitutional law by the Constitutional Court.

At first, the KCC respected the ordinary courts'
judgment on the customary law, conditions of
establishment of customary laws, its extinction, etcetera.
However, the KCC itself confirmed its jurisdiction on the
control of the constitutionality of customary laws.

The KCC's competence in  constitutional
interpretation, especially on customary constitutional
laws, confirmed its power to allow the constitutional
effect to a custom. It was through the Relocation of the
Capital City Case.

However, it faced a new and continuous political
challenge by the political powers, actually in the
majority, which tried but failed to relocate the Capital of
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Seoul according to the KCC's decision. It could result in
other constitutional cases in the future.

In this case, it is essential to confirm the People's will
to maintain a customary constitutional law, especially by
a referendum.

REFERENCES

[1] Chang Young-Soo, “Judicial Review on Customary
Law”, Public Law, Vol.40, No.2, Dec. 2011, pp.339-
360.

[2] Choe Byoung-Jo, “Customs and customary Law in
Classical Roman Law”, Seoul Law Journal, Vol.
XLVII, No.2, pp.1-50.

[3] Chung  Tae-Ho, “Adjudication  on  the
constitutionality of a customary law having same
legal effects as a law in the formal sense”, Kyung
Hee Law Journal, VVol.46, No.4, 2011, pp.343-376.

[4] Han Tae-Yeon, New Constitutional Law, Bobmun
Sa, 1961.

[5] Michel Troper, “Du fondement de la coutume a la
coutume comme fondment”, Droits, Revue
Francaise de Théorie Juridique, No 3, pp.11-24.

[6] Sung Nak-In, Constitutional Law, Bobmun Sa, 26™
Ed., 2020.

[7] Oh Se-Hyuk, “Modern Views of Customary Law”,
Korean Journal of Legal Philosophy, Vol.9 No.2,
2006, pp.145-176.

[8] Yun Soo-Jeong, “The object of judicial review on
customary law”, Constitutional Law, Vol.XXI,
No.2, 2015, pp.195-227.

[9] Korea Legislation Research Institute, Preliminary
Research of Korean Customary Law, Vol.1, 1992.

50



ATLANTIS

PRESS Advancesin Social Science, Education and Humanities Research, volume 605

2nd I nternational Conference on Business Law and Local Wisdom in Tourism (ICBLT 2021)

Overcome Tourism Threat Through Balinese Local
Wisdom

Debiana Dewi Sudrajat

Faculty of Law, Universitas Katolik Parahyangan, Bandung
Corresponding author. Email: d.dewi.sudrajat@unpar.ac.id

ABSTRACT

Tourism in Bali is the key to economic life for most Balinese people. The economic cycle in Bali is exceptionally
dependent on tourism that takes place in various regions in Bali. Bali's status as 'Pulau Dewata' or 'Island of the gods'
has a significant impact as one of the tourisms appeals in Bali. Every tourist that has ever set foot in Bali always wanted
to come back. Tourism as the most significant intake contributor makes Balinese have a deep dependency on it. Almost
all citizens of Bali depend on this sector. In the end, it will have both positive and negative impacts on community life
in Bali. In the beginning, Balinese could be said as a traditional community that keeps a conventional living style parallel
with the local culture concept that already exists. The local culture applies the Balinese central concept of life, Tri Hita
Karana concept, and Sad Kerthi concept. These concepts bring out life harmonization between The Creator, humans,
all creatures, and the nature that sustains life on this planet. Nevertheless, this is one of the biggest tourism appeals. The
purity of the tradition and authenticity that Balinese hold on to bring out interest for foreigners, whether local tourists
from outside Bali or even overseas tourists. As time went by, deviations that used tourism on their behalf and ended on
commercialism started to emerge. The desire to lift tourism turns out to be a two-headed knife. That, in the end, will
possibly be a considerable risk for authenticity and traditionalism that has been kept nicely in Bali all this time. These
are also being the main reason for tourism appeals in Bali. Therefore, these local cultures in Bali should always be
upheld and protected by every authority in Bali to defend it for the sake of Balinese economic life enhancement without
leaving their life root. In order to ensure the continuity of protection based on local wisdom, the participation of several
parties related to it is required. First, the role of the local government to establish rules about tourism is the first and
foremost step. Followed by the second step, which is the role of other regional governments to control the
implementation and application of the rules that are already made. The most tangible thing is making rules and strict
control toward tourism permission and ensuring there are no deviate things there. Third, the awareness of investors that
wanted to develop their tourism businesses in Bali to maintain the Sad Kerthi concept as the fundamental principle of
their business. On one side, fulfilling their economic needs could go well with full support to Balinese local wisdom. If
every party could take care and participate in this thing, then it can be preconcerted that the economic growth in Bali
will grow parallel with the environmental preservation, along with sanctity and sustainability of Balinese that stickle to
their local wisdom.

Keywords: Authenticity, Local Culture, Tourism, Tri Hita Karana, Sad Kerthi.

1. INTRODUCTION of tropical climate, 17,508 islands, 6,000 are uninhabited,
and the third-longest coastline in the world after Canada
Tourism is an important economic sector in  and the European Union. Indonesia is also the largest and
Indonesia. In 2009, tourism ranked third in foreign most populous archipelagic country in the world. The
exchange earnings after oil and gas commodities and  beaches in Bali, dive sites in Bunaken, Mount Rinjani in
palm oil. Based on 2014 data, the number of foreign | ombok, and various national parks in Sumatra are
tourists who came to Indonesia was 9.4 million more or natural tourist destinations in Indonesia. The main
grew by 7.05% compared to the previous year. The attraction in Indonesia that attracts foreign tourists is
natural and cultural wealth is a crucial component of mainly the culture.
tourism in Indonesia. Nature Indonesia hasa combination
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According to in section considering a to d in 10th
statute of 2009 about tourism, concerning about:

a. That the state of nature, flora, and fauna as a gift
from God Almighty, as well as ancient relics,
historical relics, arts, and culture owned by the
Indonesian citizen, are the resources and capital
for tourism development to increase the
prosperity and welfare of the people as
contained in Pancasila and the Preamble of the
1945 Constitution of the Republic of Indonesia;

b. That the freedom to travel and to take advantage
of free time in the form of traveling is part of
human rights;

c. That tourism is an integral part of national
development, which is carried out in a
systematic, planned and integrated, sustainable
and responsible manner while still protecting
religious values, cultures that live in society,
environmental sustainability and quality, as well
as national interests;

d. That tourism development is needed to
encourage the equal distribution of business
opportunities and gain benefits and be able to
face the challenges of changing local, national,
and global life.

Considering the provisions of section and
implementing the provisions of article 55 of the tourism
law in Chapter XII and concerning Human Resource
training, standardization, certification, and human
resources. Article 53, it is regulated that workers in the
tourism sector must have competency standards carried
out through competency certification carried out by a
certification agency that has received a license under the
provisions of the legislation. 52nd Government
Regulation of 2012 was established regarding
Competency and Certification and business certification
in the tourism sector. Because of the provisions regulated
by the tourism competency regulations, workers who
work in the tourism sector must have competency
standards by the tourism competence government
regulations. The 11th Ministry of Tourism Regulation of
2015 concerning the enforcement of Indonesian National
Work Competency Standards is aimed to be a reference
in implementing competency-based education and
training, competency testing, and professional
certification in the tourism sector.

Government divided the authority of managing
tourism to some degree, provincial and district or city
degree. As the executor of national tourism programs, the
Ministry of Tourism is expected to be more creative and
innovative in making breakthroughs in efforts to manage
and develop tourism in Indonesia.

According to article 4 10th Statute of 2009 about
tourism, tourism is held in order to:

a. intensify the economic growth;
b. intensify the citizen's wealth;
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abolishing poverty;

abolishing unemployment;

conserving nature, environment, and resources;
intensifying culture;

intensifying order of the nation;

cultivating the love for the nation;

strengthen the identity and unity of the nation;
and

j. strengthen the unity between nations.

—STQ ho o0

According to article 28 10th statute of 2009 about
tourism, the government is authorized to:

a. Formulate and stipulate a master plan for
national tourism development;

b. Coordinating  cross-sectoral
provincial tourism development;

c. Organize International cooperation in the field
of tourism by the provisions of the legislation;

d. Determining national tourist attraction;

e. Determining national tourism destinations;

f.  Establishing norms, standards, guidelines,
procedures, criteria, and control systems in the
administration of tourism;

g. Developing policies on human
development in the tourism sector;

h. Maintaining, developing, and preserving
national assets that are tourist attractions and
potential assets that have not been explored;

i. Conduct and facilitate the promotion of national

tourism;

Providing facilities that support tourist visits;

Providing information and/or early warning

related to the security and safety of tourists;

I.  Improving community empowerment
tourism potential owned by the community;

m. Supervise, monitor, and evaluate
implementation of tourism; and

n. Allocate tourism budget.

According to article 29 10th statute of 2009 about
tourism, the provincial government is authorized to:

and  gross-

resource

Pl

and

the

a. Formulating and Stipulating a provincial
tourism development master plan;

b. Coordinating the implementation of tourism in
its territory;

c. Carry out the registration, recording, and data
collection of tourism business and registrations;

d. Determining provincial tourism and
destinations;

e. Determining provincial tourist attractions;

f.  Facilitate the promotion of tourism destinations
and tourism products in its territory;

g. Maintain provincial assets that become local
tourist attractions; and

h.  Allocating tourism budget.

According to article 30 10th statute of 2009 about
tourism, the district/city government are authorized to:

a. Formulating and Stipulating a district/city
tourism development master plan;
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b. Coordinating the implementation of tourism in
its territory;

c. Carry out the registration, recording, and data
collection of tourism business and registrations;

d. Determining  district/city  tourism  and
destinations;

e. Determining district/city tourist attractions;

f.  Facilitate the promotion of tourism destinations
and tourism products in its territory;

g. Maintain provincial assets that become local
tourist attractions; and

h.  Allocating tourism budget.

Before mentioning various points of this subject, one
question should be posed: What is local wisdom? Local
wisdom was known by our community in Indonesia a
long time ago. Local wisdom can be viewed as a social
and communicative system that produces self-
organization (autopoiesis) within a culture [1]. Local
wisdom takes many parts in Indonesian communities.
Sometimes, it is a bit confusing to explain the phrase
"local wisdom™ in our minds. Local wisdom is a
combination of tradition and knowledge of a specific
location that passed from one generation to the other and
preserved it or even developed to become dynamically
acceptable without changing the whole context. The
thing that they know about local wisdom is the things that
they do every day without even knowing the word itself.
In the middle of the chaotic society that comes from
radicalism, local wisdom will be an oasis that could help
solve the ongoing problem and remind Indonesians about
their origin. The subject of local wisdom is related to the
local culture. Even though, for Indonesian, the culture
that will be seen is Indonesian culture universally.
Culture is one of the basic human instincts in order to
save and develop themselves. Why is so? Because
through culture, a citizen could defend their existence,
and culture could make a person be a better person (in a
sense, culture could humanize humans). A journal once
said that local wisdom is the ability to adapt to, organize,
and cultivate the influences of the natural world as well
as other cultures, that is the driving force behind the
transformation and creation of the remarkable cultural
diversity of Indonesia. [2] The local culture come into
sight in the application of Balinese central concept of life,
Tri Hita Karana concept, and Sad Kerthi
concept. [3] These concepts bring out life harmonization
between The Creator, human, all creature, and the nature
that sustain life in this planet. However, this is one of the
biggest tourism appeals. Balinese hold on to traditional
purity and authenticity to attract foreigners, whether local
tourists from outside Bali or even overseas tourists.

2. RESEARCH METHOD

There are 2 (two) kinds of research methods, the
Normative method, and the empirical method. Normative
methods are used in research that using 1 (one) of 3
(three) problems as follows:
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1) Problem caused by no statutes regulating;

2) Problem caused by statutes that are blurry,
causing mass confusion to the citizens; and

3) Problem caused by 2 (two) or more statutes
that contradictive each other.

The empirical method is used in research that the
problem is caused by the connection between statutes that
apply and the applications differ and cause problems in
society. The empirical method uses field research,
meaning that the authors must dive in into the problem
themselves by interviewing 1 (one) of 2 (two) parties or
could be both classified by their experiences and
capabilities; those parties are:

1) Informants: this party are not usually or not
directly involved in the problems, but classified
by their knowledge and capabilities of the cause;
usually informants are a person who has powers
in certain offices as a person of power or college
professors; and

2) Respondents: this party does not always have
knowledge and capabilities of the cause of the
research, but they are the ones who have direct
involvement in the research problems.

This research uses normative method because the
author is using some primary sources such as the 10th
statute of 2009 about Tourism which seeking what the
role of the government in every degree, role by the citizen
how they preserve the local wisdom left by their
ancestors, secondary sources such as published books
and published scientific researches that been written by
credible experts in the subject matters such as tourism
law and customs law, especially Balinese custom. This
research uses the tertiary source that includes English-
Indonesia dictionaries, Indonesia-English dictionaries,
and Law dictionaries.

3. RESULT AND DISCUSSION

Tourism in Bali is the key to Balinese economic
life, frequently confusing and omission in defending the
culture's authenticity and cosmic balance in Balinese life.
In the middle of passionate tourism development in Bali,
this cosmic balance factor is often forgotten and
considered not essential to be fought for.

Bali's condition now is very different compared to
before, although the difference is not visible from the side
of religious life. However, if seeing it from the tourism
side that impacts nature, it cannot be ignored. Balinese
life concept is mainly based on their religious concept.
Tri Hita Karana's concept seeps into the life of Balinese.
This concept itself gives certain rules about Uttama
Mandala or Wilayah Parhyangan (managing the relation
of human and Sang Hyang Widhiwasa), Madhya
Mandala or Wilayah Pawongan (managing about human
relation with other human being), and Nishtha Mandala
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or Wilayah Palemahan (managing the relation between
human and the universe).

This article will be giving most of the attention to the
last concept of Tri Hita Karana, even though people need
to be aware that these three concepts cannot be separated.
The third concept is very likely to be unbalanced or even
damaged when the tourism regulation in Bali does not
recognize the needed factors. The last concept of Tri Hita
Karana is primarily shown on Sad Kerthi concept,
namely the six efforts from Balinese to maintain their life
harmonizes with the universe.

The six things that are done to harmonize with the
universe are:[4]

1. Atma Kerthi is done to purify all the spirits or
souls from those who already passed away.

2. Danu Kerthi, this is done to purify and preserve
the sustainability of all water resources that exist
and become the mainstay for everyone.

3. Samudera Kerthi is the attempt done to purify and
preserve the sustainability of beach and sea.

4. Wana Kerthi, in this part, the objects to be purified
and preserved are forest and mountain areas.

5. Jagad Kerthi is done to purify and perfect the
relationship between humans and other creatures.

6. Jana Kerthi, the last effort is made to purify and
perfect themselves.

This life concept is the one that keeps chastity
and sustainability of human life, other creatures, and
every life facility in Bali. This is also the thing that got
affected the most when tourism development was done
more intensively. Sometimes, because of the desire to
invite investors, the government often forgot to control
things that they should control to preserve the region
itself. Other than that, the consideration of
commercialism also defeats the compulsion of preserving
the nature that already exists.

Nowadays, the Bali government already contributes
to preserving local wisdom by making some rules and
regulations for Balinese tourism based on the Sad Kerthi
concept. Nevertheless, the thing that should be
emphasized, other than rules and regulations, is that the
government should pay more attention to the control of
permission given to business owners in Bali.

4. CONCLUSION

In the environmental conservation frame in Bali,
Balinese has declared that local wisdom-based efforts
have been applied in their life since a long time ago. Sad
Kerthi concept is a complete concept that could be relied
on to purify and preserve the environment in Bali,
community life, and all living things in Bali.

In order to ensure the continuity of protection based
on local wisdom, the participation of several parties
related to it is required. First, the role of the local
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government to establish rules about tourism is the first
and primary step. Followed by the second step, which is
the role of other regional governments to control the
implementation and application of the rules that are
already made. The most tangible thing is making rules
and strict control toward tourism permission and ensuring
there are no deviate things there. Third, the awareness of
investors that wanted to develop their tourism businesses
in Bali to maintain the Sad Kerthi concept as the
fundamental principle of their business. On one side,
fulfilling their economic needs could go well with full
support to Balinese local wisdom. Suppose every party
could take care and participate in this thing. In that case,
it can be preconcerted that the economic growth in Bali
will grow parallel with the environmental preservation,
along with sanctity and sustainability of Balinese that
stickle to their local wisdom.

REFERENCES

[1]  Althien John Pesurnay 2018 IOP Conf.Ser.:
Earth Environ. Sci. 175 012037.

[2] | Gusti Ketut Kaler, Butir-Butir Tercecer
tentang Adat Bali 1, Bali Agung, 1983.
[3] | Gusti Ketut Kaler, Butir-Butir Tercecer

tentang Adat Bali 2, Kayu Mas Agung, 1994

[4] | Gusti Ketut Sutha, Bunga Rampai, Beberapa
Aspekta Hukum Adat, Liberty, Yogyakarta,
1987

[5] Koerniatmanto Soetoprawiro, Kahyangan Ida
Sang Hyang Widhi Wasa, Petunjuk Arah
Tirthayatra Pura dan Bangunan Suci Hindu di
Pulau Bali, IHDN Press, Denpasar, 2019

[6] Wayan P Windia, Danda Pacamil, Catatan
populer istilah Hukum Adat Bali, Upada
Sastra, Denpasar, 1989



ATLANTIS

PRESS Advancesin Social Science, Education and Humanities Research, volume 605

2nd I nternational Conference on Business Law and L ocal Wisdom in Tourism (ICBLT 2021)

Misuse of Visitation Visas by Foreigners
Desak Gde Dwi Arini

Faculty of Law, Universitas Warmadewa
Corresponding author. Email: imd.arjaya@gmail.com

ABSTRACT

The Arrival of foreigners in Indonesia is a tourist visit and comes with the purpose of state or business visit, in tourism
science known as "Business Tourism."” For example, the Arrival of foreigners in Indonesia is the leading destination for
business. However, the rest of the time is used to make tourist visits; nowadays, the event is increasing. Based on this,
the problem is formulated: what form of abuse of visiting visas by foreigners? Moreover, how are the legal sanctions of
the misuse of visit visas by foreigners? The research method uses normative legal research with the general legal
approach in Indonesia, a conceptual approach supported by literature material. The results of the study, a form of abuse
of foreign visit visa identified that conduct activity not following the purpose of issuance of visas such as foreign visitor
visas used to work in the Bali area, elderly visas used to work living in Indonesia exceeded the validity period of Visa
so that it is categorized as an overstay. Legal sanctions for misusing foreign visitor visas imposed administrative
sanctions (forced expulsion from Indonesian territory) or criminal sanctions (punishment of confinement).

Keywords: Abuse of Visit Visas, Foreigners.

1. INTRODUCTION 2. METHOD

The application of foreign visa obligations to visit 2.1 Types of Research and Problem Approaches
Indonesia sometimes still finds many problems. The Visa

granted is often misused, so the use deviates from the _Legal research uses normative legal research type by
expected purpose, namely the Visa granted is for a visit ~ using the prevailing legal approach in Indonesia and
or a socio-cultural visa. However, foreigners work in supported by literature materials in the form of literature,
Indonesia, ranging from practicing as a Legal Consultant articles, and journals.

to Englis_h Teachers or other_jobs that are u_nquesti_onably 2.2 Source of Legal Materials

very detrimental to the state in terms of the job taking and

foreign exchange should be accepted by the state. The legal materials used in this study are sourced
from primary legal materials, which are legal materials of

Seeing the reality above, it is now signaled that many binding content, because it is issued by the government,

foreigners come to Indonesia abusing their visas, thus in this case, namely: Law No. 6 of 2011 on Immigration
impacting the field of economy and national stability. Government Regulation No. 32 of 1994 on Visas, Entry
Then the author is interested in discussing this in a Permits, Immigration Permits. Moreover, secondary
scientific paper entitled "Misuse of Visit Visas by jegal materials were used, obtained through literature
Foreigners. research in literature, articles, and journals.

From the background as described above, there can 2.3 Legal Material Collection Techniques

be some problems, namely:
The Collection of legal materials with the study of

1. What are the forms of abuse of visitation visas documents and recording techniques, namely by studying

by foreigners? the existing primary legal materials, both in the form of
2. How are legal sanctions for the misuse of Visit legislation and secondary legal materials through works
Visas by foreigners? of literature, journals, articles related to research issues.

First of all, an inventory of primary and secondary legal
materials is carried out, then classified and subsequently
selected legal materials that suit the needs of the research.
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2.4 Legal Materials Analysis

Against existing legal materials, systematically
arranged from things of a general nature to things of an
exceptional nature-based on existing problems. Then the
source of legal materials is chosen based on their
respective proportions so that the technique of processing
legal material sources carried out is qualitative.
Descriptive analysis techniques analyze primary and
secondary legal materials by answering problems based
on the field.

3. RESULT AND DISCUSSION

3.1 Forms of Abuse of Visiting Visas By Foreigners

In Chapter | of the General Provisions, Article 1 part
7 is determined, referred to as Visa for the Republic of
Indonesia, hereinafter referred to as Visa is written
permission given by an authorized official to the
Representative of the Republic of Indonesia or elsewhere
determined by the Government of the Republic of
Indonesia which contains the approval of foreigners to
enter and travel to the territory of Indonesia. Unlike
passports, in Law No. 6 of 2011 on Immigration, visas
are not further elaborated. At the same time, the
provisions on the type of passport are stipulated in article
29 to article 35 of Law No. 6 of 2011 on Immigration. In
article 29, it is determined that the Travel Letter of the
Republic of Indonesia consists of :

Ordinary Passport.
Diplomatic Passport.
Service Passport.

Hajj passport.

Passports for foreigners.
Passport-Like Travel
Citizens.

g. Travel Letter Like Passport for Foreigners.
h. Travel letter like a Service Passport.

SO0 o0 oW

Letter for Indonesian

The type of Visa seen in Government Regulation No.
32 of 1994 concerning Visas, Entry Permits, and
Immigration Permits in Chapter | of Section | of The First
Section on the type and form of Visa in article 1
paragraph (1) is determined that the visa type consists of:

a. Diplomatic Visa. b. Official Visa
b. Layover Visa

c. Visit Visa

d. Limited Stay Visa.

The occurrence of visa abuse if a foreigner entering
the territory of Indonesia conducts activities/activities
that are not following the intention of granting
visa/permit to him or doing things outside the permission
of the foreigner.

For example, a Visit Visa should be used for non-
working purposes whose activities include all aspects
related to government, tourism, socio-cultural, and
business activities, given a maximum of 60 days, such as:
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a.  Cooperation visit between the governments of
other countries and the state of Indonesia,

b.  Family or social.

c.  Take short training and so on.

After foreigners arrive in Indonesia (Bali Island), then
the permit is not used as stated in the Visa, but instead
used for other purposes, for example, for work or
business, so that foreigners have manifestly violated
some legal provisions, for example in the field of labor,
taxes, Immigration and so on.

The misuse of foreign visitor visas that can be
identified immigration class | Special Ngurah Rai is
conducting activities that do not follow the visa/permit
granted. Such visa violations violate the provisions of
Law No. 6 of 2011 and can be subject to a maximu